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THE STATE v. JAMES DALTON, 


1. A paper writing in these words, “Received of J. D. his book account 
in full._—J. L.,” is a receipt for money within Laws 1801, c..6, it 
being proved, that at the day it bears date, J. D. was indebted to 
J. L. in a sum of money upon open account. So likewise these 
words, “Received the above in full,” at the foot of an account. 


2. All debts are to be understood as received or paid in money, unless 
explained by some other circumstance. 


InpictmEnt for forgery, from Rutuerrorp, under the act of 
Assembly passed in 1801, ch. 6, and charged that the prisoner 
forged a certain acquittance and receipt for money in the words 
and figures following, that is to say, “S@ptember 8, 1816. Re- 
ceived of James Dalton his book account in full. John Logan,” 
with intent to defraud said Logan. It was proved upon the trial 
that on 3 September, 1816, the prisoner was indebted to Logan in 
the sum of $7 by book account, for which he was warranted and 
judgment obtained before a justice of the peace. The prisoner 
then warranted Logan for the same money, alleging that he had 
before paid it, and in proof thereof he offered the said paper- 
writing in evidence. The jury found the prisoner guilty, and 
he moved for a rule for a new trial upon the ground that the 
said paper-writing was not an acquittance or receipt for money 
within the meaning of the statute, which was refused and 
sentence passed on the prisoner, who appealed therefrom ( 4 ) 
to this Court. 

The case was submitted without argument. 


Taytor, C. J. The sole question is whether the paper-writing 
which the prisoner has been convicted of forging is a receipt 
for money, within Laws 1801, ch. 6. The necessary effect of 
setting up such a paper against Logan, provided it was genuine, 
was to discharge the prisoner from all such demands of Logan 
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as come within the denomination of a book account. To ac- 
knowledge the receipt of a book account in full is equivalent to 
an acknowledgment that the amount of the account has been 
paid. Had the paper omitted the words “in full” its meaning 
would have been equivocal, and it might have been difficult to 
pronounce whether Logan had received a book account belonging 
to Dalton or himself, that is, a book account kept by Dalton 
against Logan, or payment of an account which Logan exhibited 
against Dalton. But the language in which it is expressed leaves 
no doubt that it purports to be a receipt. or acknowledgment of 
payment on the part of Logan of his account against Dalton. 
Ts it then to be understood as a receipt for money? An account 
is a register of facts relating to money which, when kept in a 
book, is thence called a book account. Money has become the 
universal instrument of commerce, by the intervention of which 
goods of all kinds are bought and sold. Accounts are kept in 
money, and a creditor may always exact it in preference to any 
commodity. When debts are paid in money it is according to 
the usual mode of business; when they are paid in anything 
else it is in consequence of some special agreement of the parties. 
When one says he has paid or received a debt we understand 
without further explanation that he has paid or received it in 
money. If a creditor put at the foot of an account, “Received 

the above in full,” we infer that he has received the 
( 5 ) money, because the account is so kept. It would be doing 

violence to the import of language and to our under- 
standing of the settled mode of transacting business to construe 
this receipt in any other manner. The law must bear upon the 
dealings of men in the way of their daily course and practice; 
but if this paper be not a receipt for money then all the purposes 
of forgery may be successfully accomplished without incurring 
the penalty of the crime. A paper shall be available as a re- 
ceipt for money because it is so understood by every man who 
reads it; still as it omits the word money it does not come within 
the statute! 

We think the conviction is proper and that the judgment of 
the law, as prescribed in the act of 1801, ch. 6, ought to be 
passed on the prisoner. 

No error. 
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(6) 


THE STATE v. MILES ALLEN. 


1. A witness who hath never seen a person write, nor received letters 
from him, and who hath no knowledge of his handwriting but 
that derived from having received bank notes in the course of 
business, which purported to be signed by the person as the prest- 
dent of the bank, and were reputed to be genuine, is incompetent 
to prove his handwriting, or to prove that a bank note, purport- 
ing to be signed by him, is counterfeit; at least, unless the ordi- 
nary occupation of the witness is such as to render it probable 
that he has received and passed large sums, so as to become a 
skillful judge, and unless it appear that he has actually passed 
them so long ago as to allow time for the return of them, if 
spurious. 

2.The modes of proving handwriting are by the evidence of those: 
(1) who have seen the person write, which is most certain; 
(2) who, in the course of correspondence, have received pertinent 
answers or other letters of such a nature as renders it highly 
probable that they were written, by the person; (3) who have 
inspected and become acquainted with ancient authentic docu- 
ments which bear the signature of the person. 

3. Adjudged cases have not yet laid down other rules, though new cases 
may arise that will come within the reason of these. 


4. And hence it seems that a witness having no knowledge of the hand- 
writing of a person but that derived from the signatures to the 
bank notes, who is a banker, and, in that character, has habitu- 
ally, for several years, received and paid away large sums in such 
notes, which he believed to be genuine, and were so reputed, is 
competent to prove that a note, purporting to be a bank note and 
to be signed by the same person, was not signed by him, and is 
counterfeit. 

5. Although sufficient legal evidence be before the jury to justify the 
verdict, yet if improper testimony be admitted, after objection, a 
new trial will be ordered, because it cannot be known on which 
the jury relied. 


Tue prisoner was indicted in the Superior Court of Asue 
for a deceit in fraudulently passing a false and counterfeit bank- 
note purporting to be issued by the Bank of Augusta, in Georgia, 
and to be signed by Thomas Cumming as president, and E. Early 
as cashier of that bank. Several witnesses were called by the 
solicitor on the trial to prove that the note was counterfeit. 
None of them had seen Cumming or Early write, or had 
received letters from them, but they all swore that in ( 7 ) 
the usual course of their business they had received con- 
siderable sums of money in notes of the Bank of Augusta, which 
had the names of Cumming and Early signed to them as presi- 
dent and cashier; that the notes thus received by them were re- 
puted to be genuine, and passed currently as such; that in this 
way and this only they had acquired a knowledge of the hand- 
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writing of Cumming and Early; and if the notes received by 
them were genuine that which was then before the court was 
counterfeit. Another witness, A. Erwin, proved that he often 
received, and had seen received in the State Bank at Morganton, 
large sums in the notes of the Bank of Augusta, which had been 
paid out again by the bank in the course of business at various 
times for several years; that the notes thus received were reputed 
to be good, and that he believed them to be so; and if they were 
genuine the note in question was undoubtedly counterfeit in his 
opinion. It was objected on behalf of the prisoner that such 
evidence ought not to go to the jury because none of the wit- 
nesses had become acquainted with the handwriting of Cumming 
or Early by either seeing them write or in the course of corre- 
spondence; but the court suffered the evidence to go to the jury, 
and instructed them that if they believed the witnesses they were 
authorized upon that evidence to consider the note as counter- 
feit. The jury found the prisoner guilty, and he moved for a 
new trial for misdirection, which was refused and sentence 
passed on him, from which he appealed to this Court. 


Attorney-General for the State. 
Seawell for the prisoner. 


Taytor, C. J. The only methods of proving the handwriting 
of a person sanctioned by law are: 

1. By a witness who saw him sign the very paper in dispute. 

2. By one who has seen him write and has thereby 
( 8 ) fixed a standard in his own mind by which he ascertains 
the genuineness of any other writing imputed to him. 

3. By a witness who has received letters from the supposed 
writer of such a nature as renders it probable that they were 
written by the person from whom they purport to come. Such 
evidence is only admissible where there is good reason to believe 
that the letters from which the witness has derived his knowledge 
were really written by the supposed writer of the paper in 
question. 

4. When a witness has become acquainted with his manner of 
signing his name by inspecting other ancient writings bearing 
the same signature, and which have been regarded and preserved 
as authentic documents. This mode of proof is confined to 
ancient writings, and is admitted as being the best the nature 
of the case will allow. 

Other modes of proving handwriting not yet sanctioned by 
adjudged cases may possibly come within the reason of the cases 
enumerated, but I think they ought to appear clearly to do so 
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before they are admitted. The court ought to be well satisfied 
that the person who proves the signatures on a bank bill, without 
having seen the signers write or having been engaged in a corre- 
spondence with them, were from their situation and pursuits 
likely to acquire a correct knowledge on the subject; and, par- 
ticularly, that they must have known of the return of those bills 
they believed to be genuine if they had been spurious. The first 
witnesses in this case only knew that they had received bills in 
the course of business which purported to be signed by the presi- 
dent and cashier of the Augusta bank; that they passed them 
away, and if they were genuine the note in question was counter- 
feit. What was the occupation of the witnesses, whether they 
were likely to receive many bills and to acquire an accurate 
knowledge of the signatures are facts to which no evi- 

dence is directed. They may have received counterfeit ( 9 ) 
bills which may yet return, for it is not said when they 
received and passed them away. Such evidence, I think, in- 
admissible, especially as it requires much experience and a more 
than ordinary skill to detect counterfeit signatures to bank-notes. 
The fraudulent ingenuity of men has brought this crime to such 
perfection that even the signers themselves have sometimes been 
imposed upon. Hence, before witnesses are allowed to give evi- 
dence to the jury, the court ought to be satisfied that they are 
skilled in the knowledge of bank-notes. The evidence of Erwin 
approaches very nearly to my conceptions of what is proper on 
such a question, and if I were certain that the verdict was 
founded on his evidence and not on that of the other witnesses 
I should hesitate in agreeing to a new trial; but, as some im- 
proper testimony has been admitted, a new trial must be 
awarded. 


Henperson, J. The law requires that he who deposes to a 
fact should have the means of knowing it. Grounds of conjec- 
ture and opinions are not sufficient. A knowledge, therefore, of 
the handwriting of a person should be founded on specimens of 
writing known to be his. Having seen him write is the most 
certain. But it is said to satisfy the rule if the specimens be 
obtained in the course of a correspondence in which pertinent 
answers have been received or if they be ancient authentic docu- 
ments. I am not disposed to go further, for there is nothing 
more dangerous than a relaxation of the rules of evidence. Their 
object is more to prevent imposition by falsehood than even to 
get at the truth; my meaning is, that the law prefers that many 
truths should be omitted than that one falsehood should be im- 
posed on the court. The rules, therefore, guard more against 
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the introduction of falsehood than against the suppression of the 
truth. In this case it is more than probable that the bank-notes 
which the witnesses had seen and from which they had 
(10) drawn their knowledge of the handwriting of the presi- 
dent and cashier of the bank were genuine, and therefore 
that the note passed by the prisoner was counterfeit. But this 
rests on bare probabilities, for it might well have happened that 
most or all of the notes from which they derived their knowledge 
were spurious. We cautiously refrain from giving any opinion 
upon the doctrines laid down in U. S. v. Holtsclaw, 3 N. C., 379. 
It does not appear here what the ordinary business of the wit- 
nesses was, how or when they received the notes, at what time 
they had passed them, or whether they had passed them at all, 
so as, if spurious, they might be returned upon them. All that 
those witnesses said may therefore well be true and yet the note 
in question be genuine. It is certainly better that the prose- 
cutor should be put to the trouble of procuring better testimony 
than that a man should be punished in a case where it is quite 
possible he may be innocent. Many of these observations do 
not apply to Mr. Erwin; certainly he had a better opportunity 
of forming a correct judgment than any of the other witnesses. | 
But even if he was admissible a new trial should be granted, 
because we cannot say on whose testimony the jury relied. Let 
there be a 
New trial. 


Hatt, J., concurred. 


Cited: S. v. Harris, 27 N. C., 291; S. v. Vinson, 63 N. C., 
338; S. v. Shields, 90 N. C., 695; Williams v. Telephone Co., 
116 N. ©., 562; Jarvis v. Vanderford, ib., 152. 








(11 
) ARMSTRONG and ARRINGTON v. SHORT. 


1. It is most proper that an inquisition should distinctly find the party 
to be a lunatic or an idiot, but it will be sufficient if an equivalent 
description be used, as that he is of insane mind. 


2. An inquisition finding the party “to be incapable of managing his 
affairs” only is defective and void. 

3. No person is entitled to a traverse to an inquest of office in its proper 
and technical sense, under st. 2, ed. 6, so as to vacate the office, 
unless he be interested at the time of finding it. 

4. But such inquest, when offered in evidence, is only presumptive proof 
against persons not parties or privies. 
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5. Held, therefore, in debt on bond given after office found, where an 
inquisition was pleaded for the defendant, that the plaintiff 
might in his replication traverse the truth of it, and, upon the 
trial, give evidence to verify the replication. 


THs was an action of debt from Nasu, on an obligation exe- 
cuted by the defendant to the plaintiffs, and on the trial in the 
court below the plaintiffs had been nonsuited and appealed to 
this Court. The case as stated in the record, for the decision of 
this Court, is as follows: Short was found by inquisition before 
the execution of the bond “to be of insane mind and incapable of 
managing his affairs,” whereupon the county court appointed S. 
Westray his guardian, who, being duly notified to appear and 
defend this suit, did appear accordingly and pleaded the in- 
quisition. The plaintiffs replied, and therein, confessing that 
Short was found to be of insane mind, said that Short was not 
at the time of executing the obligation nor of taking the inquest, 
nor at any other time, non compos mentis, but that he had a 
sound mind and memory, and they traversed the truth of the 
finding in the said inquisition. The plaintiffs offered evidence 
to support their replication, which the court rejected because 
the bond declared on had been executed after the inquisition 
which, being still in force, was conclusive. 


Seawell for the plaintiffs. 
Mordecai for the defendant. 


Taytor, C. J. As the Legislature designed that guar- ( 13 ) 
dians should be appointed for idiots and lunatics alone, 
it is highly necessary that the inquisition, upon the authority 
of which the county courts exercise the power confided to them, 
shall distinctly state that the person is an idiot or lunatic, or 
by an equivalent description present the same meaning. Very 
mischievous consequences might ensue from a laxity in this re- 
spect, since by a jury undertaking to measure the degrees of 
intellect persons might be subjected to this guardianship whose 
free agency the law had not restrained, however wise it might 
be thought on general reasoping to tie up the hands of spend- 
thrifts and drunkards, as is wm in some of the States. An in- 
—. should therefore be regarded as a nullity which barely 
ound that the party was of such weakness of mind as to be in- 
capable of managing his own affairs, for this does not 
import a total privation of understanding, and conse- ( 14 ) 
quently does not meet the legal acceptation of lunacy. 
The objection taken to this inquisition is that it uses the terms 
“insane mind,” and does not find Short to be a lunatic; but I 
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think those words are of like signification and do substantially 
conform to the requisites of the act. “Unsound mind,” which 
has the same meaning in the law with insanity, is frequently 
used in statutes in that sense. Lord Coke translates non com- 
potes, “persons of nonsane memory”; and “insanity,” both in 
law and according to the Latin word whence it is derived, im- 
ports madness. 

It is argued by the appellee that none can traverse the inquisi- 
tion but those who had an interest at the time it was found; and, 
in support of this position, the words of the statute, 2 Ed. VI, 
are cited, and several authorities relied on. In the technical 
sense of a traverse to an inquest of office, this is certainly cor- 
rect; for the specific design of passing the statute was for the 
benefit of such persons as were sometimes deprived of their 
rights by untrue findings of offices. Persons holding terms for 
years were often put out of possession by reason of inquisitions, 
because such terms for years were not found; after which they 
had no remedy during the king’s possession, either by traverse 
or monstrans de droit, because such interests were not freehold. 
4 Reeves’s Hist., 462. Those persons only are entitled to tra- 
verse the inquisition, which is done by suing out a scire facias 
according to the statute. Hence, a person claiming under a deed 
from a lunatic, after the inquisition, was a stranger, and had no 
right to a traverse. But the true inquiry here is, in what degree 
shall an inquisition be considered as evidence against a person 
claiming from a lunatic who is under guardianship? It is possi- 
ble that a person may be found a lunatic who is really not so; 

and very probable that a lunatic may have lucid inter- 
(15) vals, in which no one could detect his incompetence. 

Hence, serious mischiefs might arise to innocent persons 
if they were concluded by an office. The rule of law, that no 
one shall be bound by a proceeding to which he was neither 
party nor privy, ought not to find an exception in a case where 
the whole proceeding may be consummated without any noto- 
riety beyond the neighborhood in which it is transacted. The 
case cited from 2 Atk. is an authority to show that such an 
inquisition is not conclusive; for the Chancellor heard witnesses 
to disprove the lunacy found by it, and on the strength of their 
testimony, decreed that a purchase made by the supposed lunatic 
should stand. This shows that the sense in which he used the 
word “traversible” was that it might be contradicted by wit- 
nesses. In the case Ex parte Barnsley, 3 Atk., 184, the Chan- 
cellor says that inquisitions of lunacy are not at all conclusive; 
for they may bring actions at law, or a bill to set aside convey- 
ances, so that it may be disputed afterwards upon the issue to 
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be directed. In Collinson on Idiots and Lunaties it is distinctly 
laid down that an inquisition is only presumptive evidence of 
insanity, and not conclusive; so that, in an action in respect of 
any contract or deed, it is for a jury to determine whether, at the 
time of executing it, the party was non compos, though, by the 
inquisition, he was found to be non compos at such period. 
When, therefore, it is said, in Bacon, that if a lunatic contract 
with another after office found, it is at the peril of him who 
makes the contract with him, it must be understood in reference 
to the risk he runs in not being able to disprove the inquisition. 
In such case he would be concluded, since he would have no right 
to a traverse, under the statute, being a stranger when the office 
was found. But if he had contracted with a lunatic, who was 
not so found by office, the defense could not be set up against 
him, since no man can stultify himself. The reason of the thing, 
therefore, coincides with the authorities, and the nonsuit 

must be set aside and a new trial granted, and the plain- ( 16 ) 
tiffs be allowed to offer evidence to verify the replication. 


Hatz, J. Upon the strength of the case of Faulder v. Silk, 
cited 2 Mad. Chan., 578, and that in 2 Atk., 412, as well as some 
others that might be referred to, I concur in the opinion that the 
inquisition is only prima facie evidence, and that evidence con- 
tradictory is admissible. If a lunatic, so found by inquisition, 
afterwards have lucid intervals before such inquisition be super- 
seded, and during such interval enter into a contract, the other 
party may certainly prove the fact and have the benefit of it. 
The effect of an inquisition is to permit the committee of the 
lunatic to plead the lunacy, which, without such inquisition, the 
lunatic himself could not do. 


Henperson, J., having been concerned in this cause at the 
bar, did not sit; and Murrney, J., sat for him, and concurred. 


Cited: Moffitt v. Witherspoon, 32 N. C., 192; Christmas v. 
Mitchell, 38 N. C., 540; In re Anderson, 132 N. C., 247; Sprin- 
kle v. Wellborn, 140 N. C., 180; In re Denny, 150 N. C., 423. 
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(17) 
THE JUSTICES OF WAYNE v. ARTHUR CRAWFORD et als. 





If a party to a cause in the Supreme Court die pending the suit there, 
his representative may be made a party by process from that 
Court. 


Since this case came into this Court, Crawford, one of the 
defendants, died, which Mordecai, for the plaintiff, now sug- 
gested. He then moved for a scire facias against his administra- 
tor, to make him a party to the suit here; which the Court, 
after consultation, allowed. 








HARKEY, Administrator of Russ, v. POWELL. 


(IN EQUITY.) 


A mortgage of a slave was made in 1789 to secure a debt due in 
March, 1793, and the mortgagee took possession at the date of the 
deed and continued it until 1815 without any account or acknowl- 
edgment. Held, that the mortgagor could not redeem; such a 
lapse of time creates the presumption that the right of. redemp- 
tion has been abandoned. 


Tus was a bill filed in August, 1815, from MeckxLensure 
Court of Equity, for the redemption of a negro slave, Grace, 
and her issue, and was transferred from the Court of Equity for 
Mecklenburg to this Court for trial. 

The bill charged that complainant’s intestate borrowed from 
Powell, the defendant, the sum of eighty pounds in the year 
1800, and for the purpose of securing the payment of it executed 
a bill of sale to Powell for the said slave, subject to a proviso of 


redemption on payment of the said sum; that defendant took 


possession of the slave at the time of making the deed, and had 
continued it ever since; that she had issue, several children, who 
were also in his possession; that Russ in his lifetime paid forty 
pounds, part of the mortgage money; that he then died intestate ; 
that complainant had obtained letters of administration of his 
estate, and had offered to pay the residue of the said mortgage 
money and interest, but at the same time alleged that it had 
been already satisfied out of the hire and profits of the slaves. 
Complainant then prayed an account and that he might be let 
in to redeem. 

The defendant admitted in his answer that he lent Russ eighty 
pounds, but it was on 21 March, 1789, and that he then took a 
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bill of sale from Russ conveying to him the slave’ Grace, with a 
condition that if the money should be repaid on or before 1 
March, 1793, the deed should be void; that eighty pounds was 
the full value of Grace when he took her in 1789. He de- 

nied that Russ or the complainant had ever paid or (18 ) 
offered to pay the eighty pounds, or any part thereof, or 

had requested him to give up the negroes or to come to an ac- 
count. He stated that Grace had issue, six children, which he 
had raised and then held as his own. 

The answer then insisted that the defendant had been in the 
peaceable possession of the slaves for more than twenty years 
after 1 March, 1793, before suit brought, and that as he gave a 
fair price this Court would not aid complainant. With his 
answer the defendant exhibited the deed, which bore date and 
was of the tenor as stated in the answer and in the usual form of 
mortgages except that in the conclusion it contained this clause, 
“that if the said money was not paid at or before 1 March, 1793, 
this deed shall remain in full force and virtue as if there had 
been no condition annexed to it.” It was proved and registered 
in May, 1793. 

It did not appear by the bill or answer when Russ died or 
when complainant administered, though the letters of adminis- 
tration, which were filed among the papers in the suit, bore date 
in August, 1815. Nor did the bill charge when Russ paid the 
forty pounds nor when complainant offered to pay the residue. 

Several issues were submitted by the court to a jury, who 
found that in 1789 the sum of eighty pounds was something less 
than the value of Grace; that at the time of filing the bill she 
and her increase were worth greatly more than that sum; that 
there was no evidence that Russ or complainant had paid or 
offered to pay any part of the eighty pounds; that Russ did not, 
in his lifetime, set up any right to redeem after March, 1793, 
and that the defendant had: held the said slaves adversely and 
claiming them as his own property for twenty-one years, or 
thereabouts, before suit brought. 


A. Henderson for the defendant. 
Wilson for the complainant. 


Taytor, C. J. The slave mortgaged was delivered ( 20 ) 
into the possession of the defendant in March, 1789, when 
the deed was made. By the condition of the deed the money 
became payable 1 March, 1793, from which time to. the filing of 
the bill is a period of twenty-two years and five months. 
Throughout this long possession there is no act, no acknowledg- 
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ment shown on the part of the defendant by which the transac- 
tion was recognized as a mortgage. The right of redemption 
must, under these circumstances, be presumed to have been aban- 


doned. The bill must be dismissed. 


Hatt, J., and Henperson, J., concurred. 








ROBERT GULLY vy. J. G. GULLY and WATSON. 
(IN EQUITY.) 


1. The act of 1800, c. 9, does not require a bond of any particular form 
to be given for obtaining an injunction. 


2. The condition of a bond will be so construed by rejecting insensible 
words as to fulfill the intent of the parties. 


3. Hence, if a bond given upon obtaining an injunction be conditioned, 
“if the said R. G. (the complainant) should dissolve the injunc- 
tion and pay the sum recovered at law, and interest,” the words 
“should dissolve the injunction and” will be rejected as insensi- 
ble. 


_ 4. It is no objection to such a bond that it is taken for double the amount 


of the recovery at law, nor that it provides in the condition for 
the payment of interest on the sum recovered, should the injunc- 
tion be dissolved. 


Tus was a case from Wayne Court of Equity, and appealed 
to this Court. 

The defendants here had obtained a judgment at law against 
the complainant for the sum of $1,203.20, besides costs of suit. 
The complainant then exhibited his bill in equity and obtained 
a judge’s fiat for an injunction upon his entering into bond with 

security according to law. The master took the bond 
(21) with security in the sum of $2,406.40, with condition 

(reciting the judgment and the order for the injunction) 
that “if the said Robert should dissolve the injunction and pay 
into the clerk and master’s office the said sum of $1,203.20 and 
interest then the obligation to be void, otherwise to remain in 
full force.” 

Upon the coming in of the answers the case was heard upon 
the bill and answers and a motion to dissolve the injunction, 
which was done, and then a decree made against the complainant 
and his surety “on their bond for $2,406.40, the sum mentioned 
therein, to be discharged by the payment of the judgment at 
law and all costs.” From which decree the complainant ap- 


pealed to this Court. 
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Mordecai for plaintiff. 
Gaston for the defendants. 


Taytor, C. J., after stating the case, proceeded to de- ( 23 ) 
liver the opinion of the Court: The act of Assembly does 
not prescribe the form of the condition of the bond, but the 
obvious design of it was to provide for the payment of the sum 
stayed and all costs upon the dissolution of the injunction. Any 
condition, therefore, which by a reasonable construction stipu- 
lates for that object ought to be supported. That the complain- 
ant should dissolve his own injunction is what we may safely 
conclude was never meant. It is manifestly a clerical error, and 
inserted instead of the words “if J. G. Gully and Watson shall 
dissolve the injunction,” ete. In that sense it ought to be con- 
strued to fulfill the intent of the parties according to the case 
of Bache v. Proctor. But if those words be rejected as insensi- 
ble and impossible the condition still provides for the payment 
of the amount of the judgment. When complainant has had the 
full benefit of this bond, by the advaytage of a trial on the equity 
of his claim, it would be highly unjust that he should be 
allowed to defeat it by a critical objection, and in such ( 24 ) 
a case I should yield to express authorities with reluc- 
tance. 

The decree below is affirmed. 








THE STATE v. MASON SCOTT. 


1. A person called as a juror in a capital case said, on oath, that he had 
not formed nor expressed an opinion respecting the guilt or inno- 
cence of the prisoner; and, after the verdict, it was proved that 
he had declared a few minutes before to a third person, “that he 
could not serve because he had made up his opinion,” which was 
unknown to the prisoner at the time he accepted the juror. 


2. Held, that there shall not be a new trial—/jirst, because such declara- 
tion was not on oath; and, secondly, because it is contradicted by 
the juror on oath. 


3. If the insanity of a juror be alleged as a reason for a new trial, be- 
ing a disqualification so easily perceptible from its nature, it must 
be proved by clear and full evidence. 


4. The declarations of a party cannot be offered in evidence on his be- 
half in any case, unless they accompany acts and be pars res 
gestae, and are offered as such. They are not admissible even to 
show the insanity of a prisoner. 
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5. Held, therefore, where a prisoner had committed homicide at 10 
o’clock at night of one day, that evidence of what he said the nezt 
morning could not be received to prove his derangement. 


6. The property in a slave is not of the essence of the offense of the mur- 
der of him, and it is immaterial whether it be laid in the indict- 
ment or not; hence it need not be proved upon the trial as laid. 
Quere—if the property be proved to be different from that laid? 


7. If a statute take away clergy from any offense, and another statute, 
either prior or subsequent, create that offense by its known, legal 
and technical name, all the qualities of its name will attach to 
it; hence it will stand ousted of clergy. 


8. The statute, 23 Hen. 8, c. 1, ousted murder of clergy. Our act of 1817, 
ec. 18, gives to a slave the character of a human being and places 
him within the peace of the State, so far as regards his life. 


9. Hence, it is held, that one convicted of willfully killing a slave with 
malice prepense is guilty of murder and not entitled to the bene- 
fit of clergy. 


Tue prisoner was indicted, tried and convicted at the Superior 

Court for Waxe at April Term, 1820, before Paxton, J. He 

was charged with the murder of “a negro man slave, 

(25) Caleb, the property of Frederick S. Marshall”; and the 

indictment concluded “contrary to the form of an act of 

- General Assembly and against the peace and dignity of the 
tate.” 

The prisoner was allowed to ask the jurors upon oath as they 
were called to the book whether they had expressed or formed 
an opinion unfavorable to him? One Daniel Peck, being called, 
was thus interrogated, and replied that he had not formed nor 
expressed any opinion respecting the guilt or innocence of the 
prisoner, and he was then elected and sworn on the jury. The 
deceased was slain with a dagger about 10 o’clock at night. One 
ground of defense taken on behalf of the prisoner was that he, 
the prisoner, was insane at the time, to prove the truth whereof 
his counsel offered to give in evidence his own declarations in 
connection with his conduct the next morning after the homi- 
cide to be considered by the jury in connection with his condict 
before the homicide, and on the same night and within a few 
minutes of the time of giving the stroke. But the court rejected 
the evidence of the declarations and conversation of the prisoner 
on the morning succeeding the homicide. 

For the purpose of showing the deceased to be the property 
of F. S. Marshall the Attorney-General called a witness who 

roved that he had long known Caleb; that he had formerly be- 
onged to one S. Marshall, and continued to be his property 
until he died several years ago, leaving an only child, who is the 
said F. S. Marshall, a minor. The prisoner’s counsel moved the 
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court to instruct the jury that the evidence did not sufficiently 
prove the property as laid in the indictment; but the court re- 
fused to give the instructions as prayed for, and, on the other 
hand, instructed the jury that the evidence, if believed, was 
sufficient. 

After the verdict a new trial was moved for upon the four 
grounds following: 

1, That the juror Peck had made up an opinion against 
the prisoner before he was sworn. ; ( 26 ) 

2. That the same juror was insane and without ca- 
pacity to be a juror. 

3. Because proper evidence offered on behalf of the prisoner 
had been rejected. 

4. For misdirection of the court upon the proof of the title 
of the deceased. : 

The first reason was supported by the affidavit of a person 
who swore that he was standing near to Peck when he was called 
as a juror, and that he asked him if he meant to serve on the 
jury, to which he replied “no, I cannot, for I have made up my 
opinion,” and that in a few minutes he was sworn and took his 
seat in the jury. The second reason was also supported by two 
affidavits; the one made by a physician, who swore that twelve 
months before that time Peck had been deranged by intemper- 
ance; that he had seen him within the week of the trial intoxi- 
cated, and from that circumstance thought it probable that his 
mind was deranged; the other made by a mechanic, who swore 
that Peck came to his shop before breakfast on the day of the 
trial and his conduct was so strange and his expressions so 
absurd that he believed him to be deranged. The court over- 
ruled the motion. The prisoner then prayed the benefit of 
clergy, but the court refused to allow it and passed sentence of 
death on him, and he appealed to this Court. 


Attorney-General for the State. 
Seawell and Manly for the prisoner. 


Taytor, C. J. All felonies were clergiable at the com- ( 27 ) 
mon law; that is, all who could read were burnt in the 
hand. The question is whether murder has not been ousted of 
clergy. 


Henperson, J., after stating the facts and the ques- ( 32 ) 
tions as they appear upon the record: The ground of the 
first reason for a new trial is not sufficiently proved. Ruth 
states that Peck informed him that he had formed an opinion. 
When Peck said so he was not on oath, and when offered as a 
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juror he denied it on oath. The second reason is in the same 
situation. It does not appear what was the state of Peck’s mind 
at the time he took his seat as a juror. One of the witnesses 
speaks of his situation twelve months past; and although he saw 
him drinking during the week of the trial he does not pretend 
to say that his mind had actually become affected, but concludes 
that possibly it might. The affidavit of the other witness does 
not prove anything; and both taken together can scarcely raise 
a doubt much less satisfy us that the juror was deranged when 
he was sworn on the jury. The nature of the disqualification 
would render it perceptible to many of the numerous bystanders 
who commonly surround a court, and more full and satisfactory 
evidence of the fact, if true, should have been produced. 

Were I left to myself, unshackled by adjudications, I must 
confess that I should be inclined to respect the third reason; but 
it is in vain for me to contend against precedents; I must submit 
to the law as I find it written, and my brothers entertain no 
doubt of the correctness of the decisions upon principle. The 
declarations of the party, say they, cannot be offered in evidence 
in his behalf unless they accompany acts. They then form part 
of the acts, and as such are heard. But, with due deference to 
these opinions, it appears to me that a man’s acts are as much 
within his control as his words, and that both ought either to be 
received or both rejected. Yet it is the daily practice to give the 
party’s acts in evidence for him. I do not contend that the 
party’s declarations should be given in evidence for him to prove 
the truth of the facts declared or asserted by him, but only that 

the jury should be at liberty to draw inferences from his 
( 33) having made such declarations. 

The last reason is that the court refused to instruct 
the jury as to the effect of the testimony, allowing it to be true, 
relative to the title of the slave Caleb. This is a demurrer to 
evidence ore tenus. Observing that the evidence does not prove 
the property in the deceased to be otherwise than as laid, is it 
then a fatal defect, even if it be admitted that it does not prove 
the property to be as laid? We think it is not. The ownership 
forms no part of the offense; it is equally criminal to kill the 
slave of one person as of another. The prisoner is no further 
interested in having that stated than for the sake of identity. 
We give no opinion upon a case where it is proved that the prop- 
erty is in a different person from the one alleged in the indict- 
ment. Had the prisoner been acquitted by the jury for this 
defect of proof there can be no doubt but that on a second in- 
dictment for killing the same slave Caleb, charging him to be 
the property of some other person than F. S. Marshall, he could 


16 














N.C.] JUNE TERM, 1820. 





STATE v. Scort. 





safely rely on a plea of such acquittal, with proper averments 
that the slave Caleb mentioned in one indictment is one and the 
same person with the slave Caleb mentioned in the other. This 
incontestably proves that the title or ownership of the slave is 
not of the essence of the offense of killing him. For then an 
acquittal upon the charge of killing a slave, the property of A, 
could not be an acquittal for killing a slave, the property of B. 
This case is within the principle of Pye’s case and that of Su- 
sanna Johnson. Pye was charged with robbing a person in the 
dwelling house of A; the robbery was proved to have been from 
the person, but it was not proved to whom the house belonged. 
Upon conference of all the judges it was held to be immaterial. 
2 East Cr. L., 785. 

The motion for a new trial must therefore be overruled. 

To: avert the punishment which the law has affixed to 
murder the counsel for the prisoner insists that he is en- ( 34 ) 
titled to clergy. This depends on the construction of the 
act of 1817, in connection with former acts on the subject of 
murder. As a preliminary remark I will observe that at the 
common law all felonies (murder inclusive) are punishable with 
death. But a clergyman, from the veneration in which the cleri- 
cal character was held by the founders of our law, was exempted 
from the punishment of death if the bishop would claim him 
as a clerk, and of his being so, reading was the evidence. Hence 
came the benefit of clergy. In process of time this benefit was 
extended to all persons, and thence it came to pass.that the most 
enormous crimes were unpunished. The Legislature, perceiving 
this, hath proceeded from time to time to take away the benefit 
of clergy from certain offenses. The consequence is that clergy 
is allowable in all felonies but where it has been expressly ousted 
by statute. The question therefore is reduced to this, is the 
benefit of clergy taken away from the offense of which the pris- 
oner is convicted ¢ 

The statute, 23 Hen. VIII, ch. 1, ousteth clergy in cases of 
willful murder, of malice prepense. Our statute (1817, ch, 18) 
declares the offense of killing a slave shall thereafter be con- 
sidered and denominated homicide, and shall partake of the 
same degree of guilt, when accompanied with the like circum- 
stances, that homicide does at common law. The prisoner has 
been convicted of killing the slave Caleb with malice afore- 
thought; and such a killing of a human being is, at the common 
law, murder. Of murder, therefore, is the prisoner guilty. The 
effect of the act of 1817 is to give to a slave the character of a 
human being, and to place him within the peace of the State as 
far as regards his life. This latter act, therefore, virtually de- 
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clares this offense to be murder, and the statute, 23 Hen. VIII, 
takes away clergy. Nor does it make any difference whether the 
benefit of clergy be taken away by the same statute which creates 
the offense, or by any other, prior or subsequent. For 
( 35 ) when the supreme authority creates an offense, giving it 
a well known legal and technical name, the offense as- 
sumes all the qualities of its name, that is, it becomes the thing 
the Legislature declares it shall be. Our statutes of bigamy, 
mentioned in the argument, bear no analogy to this case. The 
statute, 1790, provides that bigamy shall be felony, and that the 
felon shall suffer death; yet a person convicted under it was 
allowed his clergy, because it was not taken away by that or any 
other statute, and at common law it still remained. We are not, 
however, left to our own reasoning alone upon this question, the 
authorities are the same way. Foster, in his Treatise, lays down 
the law thus, Fost. Tr., 190, 191: The statute, de Clero, 25 Ed. 
III, provides that clerks convict for treasons or felonies touch- 
ing all persons other than the king himself, or his royal majesty, 
shall have privilege of Holy Church. Treasons created by after 
statutes relative to the coin, the establishing of the king’s regal 
and abolishing the papal supremacy, were ousted of clergy with- 
out express words, as coming within the exception of the statute 
de Clero, because they were treasons touching the king’s royal 
majesty. 
We are therefore of opinion that the prisoner is not entitled 
to the benefit of clergy, and that judgment of death be awarded 
against him. 


Cited: 8. v. Kimbrough, 13 N. C., 489; Norwood v. Marrow, 
20 N. ©., 589; S. v. Brandon, 53 N. C., 466; S. v. Penland, 61 
N. C., 224; 8. v. Vann, 82 N. C., 634; S. v. Reitz, 83 N. C., 637; 
S. v. Mills, 91 N. C., 596; S. v. Rhyne, 109 N. C., 795. 








( 36 ) 
THE STATE BANK OF NORTH CAROLINA y. CLARK & McNEIL. 


1, Acceptance and payment of a check is prima facie evidence that the 
acceptor had the necessary funds of the drawer, and it is incum- 
bent on the former to show that he had not. 


2.The State Bank of North Carolina is a mere private corporation ; 
hence, the books of accounts kept by the bank of the dealings 
between it and a customer are not evidence for the anes in a suit 
between it and the customer. 
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THis was an action of assumpsit, from CumBERLAND, for money 
had and received and money laid out and expended to the use of 
the defendants. Upon the trial the facts were that the defend- 
ants, being merchants at Fayetteville, were customers of the 
branch bank at that place, and kept large deposits for which they 
had drawn checks from time to time, that had been honored and 
paid. The checks were produced in ¢ourt by the plaintiffs and 
admitted by the defendants. The plaintiffs further alleged that 
those checks were for larger sums than had been deposited, and 
that defendants had overdrawn. To prove that fact they offered 
to give in evidence the books of accounts kept at the bank with 
the defendants, whereby it would appear that their deposits did 
not equal the amount of the checks by the sum of three thousand 
dollars and upwards. The court rejected the evidence and the 
jury returned a verdict for the defendants. The plaintiffs moved 
for a rule for a new trial, which was refused by the court, and 
an appeal taken to this Court. 


Ruffin for the defendants. 


Taytor, C. J. The acceptance and payment of a check is 
prima facie evidence that the plaintiffs had in deposit money of 
the defendants wherewith to pay it; and if the fact were 
not so it is incumbent upon the plaintiffs to prove by the ( 37 ) 
state of the accounts that the defendants have overdrawn. 

But that cannot be shown by the books of the bank, which is 
only a private corporation, and they are inadmissible in favor 
of the plaintiffs. The judgment below is 

Affirmed. ’ 


Cited: Fox v. Horah, 36 N. C., 360; Bland v. Warren, 65 N. 
C., 374; Durham v. R. R., 108 N. C., 402; Dyeing v. Hosiery 
Co., 126 N. C., 294. 








MANNING v. SAWYER. 


1. The Court will not entertain an appeal, but will direct a certificate 
under the act of 1818, c. 2, s. 7, unless the appellant bring up the 
appeal bond with the record and file it in due time. 


2. The appellant filed the record in due time but omitted to file the 
appeal bond with it. Held, that on a mere suggestion and motion 
on behalf of the appellant a certiorari will not be granted, but 
that on a proper case appearing by affidavits a certiorari will be 


granted. : 
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3%. A declaration in assumpsit that defendant promised to pay the plain- 


tiff for a certain house what “A, B and C should say it was 
worth” is supported by giving in evidence a written agreement, 
that defendant would pay what “A, B and C should say.” 


Tue plaintiff obtained a verdict and judgment below for a 
large sum of money, and the defendant appealed to this Court. 
He brought up and duly filed the transcript of the record, but 
omitted to file the appeal bond. From Cnowan. 

Gaston, for the appellee, moved to dismiss the appeal for want 
of the bond. 

Hogg, on the other side, opposed it and moved at the same 
time for a certiorari to the court below to get up the bond. He 
argued that the Court ought to grant it because a refusal would 
be so penal to the appellant. Appeals are beneficial and ought 
to be favored, and the Court will always presume that they have 

been regularly taken and, of course, a bond given. The 
(38) appellant has brought up the record, which shows that 

he has not intentionally abandoned his appeal; and he 
does not now ask the Court to go to trial without the bond being 
here, but on the contrary to have it brought up so as to satisfy 
the Court that the appellee is secured in his recovery. It is 
obviously the fault of the clerk in not giving the whole record 
to the appellant, who cannot be presumed to have sent up only 
a part of what he received. 


Henperson, J., said that he thought the Court was indeed to 
presume that a bond was given when the appeal was granted. 
But, admitting that to be so, the absence of the bond must be 
accounted for by the appellant, to whom the law confides the 
record and his own bond as part of it. As he has the custody 
of the bond it is not too penal, but is quite just to dismiss or, 
rather, not to receive the appeal; otherwise an appeal would be 
always taken for delay. The certiorari ought not, therefore, to 
be granted unless a proper case be made upon affidavit ; but the 
appellee is entitled to a certificate under the act of Assembly. 

The rest of the Court concurred. 

Some days afterwards Hogg renewed his motion and supported 
it by affidavits, that the appellant had duly applied to the clerk 
below for the record and received the transcript which he filed; 
that he fully believed that he had done all that was required of 
him, and that he and the clerk were both ignorant that it was his 
duty. to bring up his own bond; that he had never intended to 
abandon his appeal or delay the appellee; therefore the writ 
was granted, and was returned, together with the bond and whole 
record, to a subsequent day of the same term. 

And by the record as now filed the case appeared to be this: 
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The plaintiff declared in assumpsit on a special agreement that 
in consideration that he, the plaintiff, agreed to sell to the 
defendant certain buildings and houses described in the ( 39 ) 
declaration, he, the defendant, agreed to pay the plaintiff 
therefor whatever sum of money any three disinterested men 
should say they were worth; that J. S. and two others, being 
disinterested and appointed by the parties, valued the buildings 
at $1,750, whereof the defendant had notice; that plaintiff had 
always been ready and offered, etc., but that the defendant re- 
fused, etc. The plea was “non assumpsit.” 

Upon the trial the plaintiff produced in evidence a written 
agreement between him and the defendant whereby Sawyer 
“agreed to give to Manning the sum that any three disinterested 
men shall say for the property whereon M. lives, taking into 
view all the circumstances of the ease, consisting of dwelling 
house, ete.” ; and they thereby appointed “the said J. S. and the 
other two, and bound themselves to abide by the decision of the 
said persons.” Manning had built those houses on Sawyer’s 
ground, and the referees fixed the value at $1,750, and gave them 
notice of it; and the plaintiff offered to comply and demanded 
the money but the defendant refused to make payment or accept 
the houses. For the defendant it was objected that the agree- 
ment produced did not support the declaration but varied from 
it, that the declaration set forth a contract to pay what “J. S. 
and the others might say the houses were worth” ; whereas the 
agreement itself was that he would pay “what they might say, 
taking all circumstances into view,” and therefore that it ought 
not to go to the jury. But the court overruled the objection 
and suffered the evidence to be read, and the jury found a ver- 
dict for the plaintiff according to his demand. The defendant 
prayed for a new trial, which the court refused, and gave judg- 
ment, from which he appealed to this Court. 

Hogg, for the appellant, relied again upon the variance, what 
the arbitrators might say and what they might say the houses 
were worth are two different things, more especially in this case, 
where one person had built on another’s ground and it 
was left to friends to determine, under all the circum- ( 40 ) 
stances of the case, how much the owner of the soil should 
pay to another who had erected buildings upon his land, inno- 
cently it may be, or by design for aught we can see from the 
ease. At all events the contract, such as it was, ought to have 
been set out exactly, and then the law and not the jury would 
decide whether the plaintiff could recover. 

Gaston, for the appellee. The contract, as shown in evidence 
and that stated in the declaration, are substantially the same. 
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The appellant was to pay what three men would say—what 
ought they to say? What ought and what would the law say? 
that he should pay what the houses were worth. That must 
have been the meaning of the parties. It could not have been 
intended that the arbitrators should, without any rule, and from 
a mere arbitrary authority, fix a sum to be paid by the defendant 
to the plaintiff, and there could be no other rule than the value 
of the buildings. 

As to the point of pleading it is not necessary to set out a 
contract in its very words; it is sufficient and proper to set it 
out according to its substance and legal effect. 1 Chitty’s Pl., 
299-302; 1 Saund., 233, note 2; 10 Mass., 230. And a material 
word will be supplied, if necessary, as in King v. May, Doug., 
183. So the Court will look to the context to determine whether 
the variance be in substance or not, 5 Johns., 1, and will make 
the words “U. States” mean “United States.” 


Taytor, C. J., said that the agreement between the parties 
leaves no doubt as to their intent in making the contract, and it 
may be well doubted whether the insertion of the word “worth” 
would have made it more clear. In the award of the persons 

chosen the true import of the contract is declared, and 
( 41) the declaration truly pursues its meaning. If there be a 

variance between the declaration and the agreement it is 
too literal and insignificant to affect the case, and there must be 
judgment for the appellee. 

The other judges did not deliver any opinions, but agreed that 
the plaintiff was entitled to judgment. 








MURRY v. SMITH. 


1. Asold to B a tract of land on 6 November, 1811, and took from him 
in payment therefor a bond given by H to C, of which B was then 
the holder, without endorsement to or from B, under this special 
agreement, that A should sue H in a short time, and if H failed, 
B would then pay it. A brought suit against H in September, 
1812, tried it in October, 1815, and failed to recover; and in Octo- 
ber, 1816, he sued B, and declared—/irst, for the price of the land 
sold; and, secondly, upon the special agreement. 


2. Held, upon the pleas of the statute of limitations and non assumpsit, 
that A could not recover upon either count, for the statute of 
limitations began to run from the making of the contract, as laid 
in the first count; and the laches of the plaintiff in not bringing 
suit against H for ten months discharged B upon the special 
agreement set forth in the second. 
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3. “Reasonable time” means that a party shall do an act as soon as he 
conveniently can, and it seems the court is to judge of that. 


4. When a cause is once ordered to the Supreme Court, that Court 
acquires jurisdiction, and the Superior Court cannot take any 
further step in it. The Supreme Court, therefore, will not regard 
any subsequent proceedings in the court below. 


THis was an action of assumpsit, from Buncomssg, in which 
the declaration contained many counts, but the two hereinafter 
mentioned were the only material ones. The first was for the 
sum of four hundred dollars, due from the defendant to the 
plaintiff as the balance of the price of a tract of land sold and 
conveyed by the latter ta the former; the second was upon a spe- 
cial agreement of the defendant that in consideration of 
his being before that time indebted to the plaintiff in the (42 ) 
sum of four hundred dollars, as and for the price of a tract 
of land sold and conveyed by him to Smith, and that he, the 
plaintiff, would take a bond given by one S. Hogsett to one I. C. 
for four hundred dollars, that became payable on the -_-- day of 
January, 1811, without the endorsement of the defendant, and 
sue the said Hogsett thereon, and if Hogsett should fail to pay 
the same he, the defendant, would make the said bond good and 
pay to the plaintiff the moneys therein mentioned. The plaintiff 
then averred that he took the bond on 6 November, 1811, and 
brought suit thereon, and that Hogsett failed to pay the money, 
and that thereof he gave the defendant notice. 

The pleas were “non assumpsit” and “the statute of limita- 
tions.” 

The cause came on for trial before Seawell, J., at October 
Term, 1818, when it appeared in evidence that in November, 
1811, the plaintiff sold to the defendant a tract of land, and re- 
ceived the bond in the declaration mentioned in part payment; 
that it purported to be signed by S. Hogsett, who was then dead, 
and was payable to one I. Carson, who had not endorsed it, nor 
did the defendant endorse it; that at the time of passing it to 
the plaintiff there was a doubt of the sufficiency of the assets of 
Hogsett, and it was agreed by the defendant with the plaintiff 
that if he would bring suit in a short time and Hogsett failed 
he, the defendant, would pay it. The plaintiff brought suit, in 
the name of Carson, in September, 1812, all the parties living 
in the same county, and at October, 1815, brought the same to 
trial, when a verdict was rendered for Hogsett’s executor upon 
the plea of non est factum. This suit was commenced on 4 Oc- 
tober, 1816. The court charged the jury that as to the implied 
premise which the law might raise to pay the price of the land 
sold the act of limitations began to run from the time of the 
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bargain, and therefore barred the plaintiff’s recovering 
(43) upon the first count, inasmuch as he did not bring suit 

until October, 1816. That to enable the plaintiff to re- 
cover on the special agreement he was bound to bring suit against 
Hogsett’s representative within a reasonable time, and that rea- 
sonable time meant as soon as the party conveniently could. The 
jury found a verdict for the defendant upon both counts, and a 
rule was granted for a new trial which was adjourned by the 
judge to the late Supreme Court for determination. 

The record, however, was not sent into the late Supreme Court 
before the act of 1818 abolished it and created the present court ; 
and the court below, after several continuances entered, ordered 
a new trial. The case came on for trial again before Mangum, 
J., at April Term, 1820, when the jury under the charge of the 
court, found a verdict for the plaintiff on the count upon the 
special agreement; and from the judgment rendered thereon 
the defendant appealed to this Court. 


Wilson for the plaintiff. > 
Gaston for the defendant. 


Hatt, J. This suit was ordered to the Supreme Court for 
decision by the Superior Court of Buncomsg at October Term, 
1818, and by that order and the act of 1818, ch. 1, this Court 
acquired jurisdiction over the case. The Superior Court had no 
power to proceed further in it until after the decision of this 
Court upon the question submitted to it. The proceedings, there- 
fore, of April Term, 1820, cannot be regarded as any part of the 
record upon which this Court is to pronounce judgment. We 
can recognize that record only which comes from the court held 
in 1818. 

By that it appears that the suit was brought in October, 1816, 
more than three years after the contract was entered into, which 
was in November, 1811. The defendant hath pleaded the statute 

of limitations, and in order to avoid its operation the 
( 44) plaintiff relies upon that part of the contract by which 

it was made his duty to bring suit against Hogsett before 
he could bring the present suit. I am of opinion that the charge 
of the judge was correct, as well as the finding of the jury in 
conformity thereto. Ten months had elapsed from the time the 
contract was made before suit was brought against Hogsett, 
which was more than a reasonable time for that purpose, and 
cannot be supported by the contract, by which he was bound to 
do it in a short time. I therefore think that the plaintiff’s claim 
in this action for the money for which he sold his land to the 
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defendant is not taken out of the operation of the statute of limi- 
tations. As to the circumstance of the defendant’s having no 
effects in the hands of Hogsett, as evidenced by the plea of 
non est factum being found for him, it may be observed that 
that issue might have been so found for want of testimony; the 
subscribing witness might not have been present or, if none, 
other sufficient testimony perhaps was wanting. But if it were 
otherwise there was a reason still why the obligation raised by 
law of suing in a reasonable time and giving notice to Smith 
should not be dispensed with, when it is recollected that Hog- 
sett’s bond was not given to Smith but to Carson; and if the 
note were not genuine Smith might be ignorant of that fact 
and would naturally look to Carson for redress. But this in- 
quiry is unnecessary; the plaintiff's delay in suing Hogsett 
makes it so. That delay will not admit of his availing himself 
of any excuse for not bringing the present action within three 
years after the cause thereof accrued. Let the rule for a new 
trial be discharged. 


Cited: 8. v. Reid, 18 N. C., 379; Walton v. McKesson, 101 
N. C., 4384; Fisher v. Mining Co., 105 N. C., 124; Claus v. Lee, 
140 N. C., 554; Stone v. R. R., 144 N. C., 225. 








( 45 
DEN ON DEMISE OF TATE v. SOUTHARD. ) 


1. Under the act of 1791, ¢. 15, it is sufficient to show that, by common 
reputation, a tract of land has certain known and visible lines 
and boundaries, although those lines and boundaries belong to 
adjacent tracts and were not made for the land in dispute, nor, 
in any deed thereof, are recognized as the lines of such tract, for 
reputation and hearsay are of themselves evidence of boundary. 


2. A verdict which finds a fact contrary to a legal presumption is re- 
pugnant and void. 

3. It seems that the return of the sheriff upon a fi. fa. is a colorable 
title under the act of '91, though no deed be made by the sheriff. 


4. A new. trial will be granted for misdirection, although the record 
does not show that the verdict ought to have been otherwise, if 
the court had directed otherwise. 


Tus was an action of ejectment, from Burxg, in which the 
lessor of the plaintiff claimed title to the lands in dispute by a 
grant from the State bearing date 11 October,1814. The defend- 
ant claimed the land under a sheriff’s sale made to one James 
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Greenlee, under a judgment and execution against one T. Ken- 
nedy in 1783; and that Greenlee and the defendant, who claimed 
under him, had a continued possession for upwards of twenty- 
nine years before this suit was brought, and defendant was then 
in possession. The defendant showed no grant to Kennedy or any 
other person for the land, nor any deed from the sheriff to Green- 
lee or from Greenlee to himself. He proved, however, that the 
land claimed by him was surrounded by other tracts, and that it 
was understood and believed by all the neighbors that the land 
thus enclosed by the lines of the surrounding tracts was Kenne- 
dy’s at the time of the sale in 1783, and it had been called Green- 
lee’s ever since; that although the witnesses had never known any 
lines run and marked for Kennedy’s tract yet an old grant for 
adjoining land (which was produced) called for Kennedy’s 
lines; that about thirty acres were cleared and fenced at the 
sale in 1783, and had continued to be enclosed and culti- 
(46) vated ever since. It was also proved that many years 
ago a branch was shown to a witness by a person now 
dead as one of the dividing lines between Kennedy’s and another 
tract; and another witness proved that he also had been told 
long ago, by a person now dead and who lived in the neighbor- 
hood, where another of Kennedy’s lines crossed a certain road, 
and by those lines the defendant claimed now to be bounded. 
According to these facts the defendant insisted that under the 
act of Assembly of 1791, ch. 15, he had title to the land in dis- 
pute. The case was tried before Mangum, J., who charged the 
jury that if the lines which surrounded the land in controversy 
were not originally run for that tract but belonged to the adja- 
cent tracts, then the land in question was not included in such 
known and visible lines and boundaries as are required by the 
act of 1791, unless by some matter subsequent, as a grant or 
mesne conveyance of the land in dispute, those lines of the sur- 
rounding tracts had been recognized as the lines and boundaries 
of the land in question, and here no such deed was produced. 
The jury, under the charge of the court, found a verdict for 
the plaintiff, and also found the fact expressly that no grant 
from the State had ever issued to any person for the tract of 
land mentioned in the declaration until the one to the lessor of 
the plaintiff of 11 October, 1814. 
A rule was obtained by the defendant for a new trial for mis- 
direction of the court, which was discharged and judgment ren- 
dered against him, and he appealed to this Court. 


Wilson for the plaintiff. 
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Henverson, J. I think the cireuit judge erred in that part 
of his charge wherein he directed the jury that the lines of the 
surrounding tracts of land, if not made for the lands claimed 
by the defendant, did not satisfy the words of the act 
1791, that is to say, “known and visible boundaries,” ( 47 ) 
unless they had been recognized as the boundaries of this 
tract by some grant or mesne conveyance thereof. Boundaries 
frequently exist in common reputation, and it is for that reason 
that hearsay is evidence upon the question of boundary. It 
would, therefore, have been sufficient for the defendant to have 
shown that it was the common reputation and understanding of 
the neighborhood that his land was bounded by the lines of those 
surrounding tracts, although they were not originally made for 
it. Another question obscurely appears upon the record, which 
does not seem to have been made at the trial, it is whether a title 
derived from a sheriff’s sale without a deed from the sheriff is a 
colorable title under the act of 1791. But the facts do not suffi- 
ciently appear to warrant the Court in going farther than barely 
to notice them; for it is not shown by what evidence the defend- 
ant proved Greenlee to be a purchaser at sheriff’s sale—whether 
by parol or by the sheriff’s return. As to the fact found by the 
jury that there never was a grant for the land before the one 
to the plaintiff’s lessor; if a grant is necessary to be presumed 
to support the defendant’s title, and he brings himself within 
the provisions of the act of 1791, the finding of the jury is 
against a legal presumption, which cannot be contradicted, and 
is therefore void. But at all events there must be a new trial 
for the misdirection upon the question of “known and visible 
boundary,” although it does not distinctly appear that the de- 
fendant can show a colorable title as required by the act of 
assembly. 

The Chief Justice and Judge Hat accorded, and a new trial 
was ordered. 


Cited: Atkinson v. Clarke, 14 N. C., 175; Graham v. Hous- 
ton, 15 N. C., 235; Hartzog v. Hubbard, 19 N. C., 243; Wal- 
lace v. Maxwell, 29 N. C., 187; Dula v. McGhee, 34 N. C., 333; 
Neal v. Nelson, 117 N. C., 402; Hemphill v. Hemphill, 138 N. 
C., 506; Bland v. Beasley, 140 N. C., 631. 
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( 48 ) 
HORTON v. HAGLER’S Executor. 


1. When the clerk of a court of record certifies that an instrument has 
been “duly proved” in that court, it is implied that everything 
required by law has been proved—upon the maxim, res judicata 
pre veritate accipitur. 


2. But when he also states how it was proved and omits a material cir- 
cumstance required by the law, the certificate of due proof is dis- 
regarded, because, by the certificate itself, it appears it was not 
duly proved. 


8. Held, thercfore, that where a clerk of a county court certified that a 
bill of sale for a slave had been “duly proved by the oath of D. H., 
who proved that the handwriting of B. H., the subscribing wit- 
ness, and of J. H., the maker of it,” the bill of sale is not evidence 
for the want of proof of the death or removal of B. H. 


THis was an action of assumpsit, from Witxes, brought upon 
a warrant made by the defendant, upon a contract of sale of a 
slave, Peter, to the plaintiff, and was tried before Mangum, J., 
at March Term, 1820. 

To show the sale and the warranty, the plaintiff offered in 
evidence a bill of sale of the slave from the testator, John Hag- 
ler, to the plaintiff, witnessed by one Benjamin Hagler, who was 
dead at the time of the trial. On the bill of sale was a certificate, 
endorsed by the Clerk of the County Court of Wilkes, “That the 
execution thereof had been duly proved in that court by the oath 
of D. H., who proved the handwriting and signature thereto of 
B. Hagler and of the testator, J. Hagler.” And upon that proof 
it had been registered and certified accordingly. The court suf- 
fered the plaintiff to read his bill of sale to the jury, without 
further proof, although it was objected to by the defendant ; and 
the jury, without other evidence of the contract, found a verdict 
for the plaintiff upon the general issue. 

A motion for a new trial, upon the ground that the bill of sale 

ought not to have been received in evidence, was overruled, 
(49 ) and judgment given for the plaintiff, from which the de- 
fendant appealed. 


Taytor, C. J. If the clerk had certified only that the bill of 
sale was duly proved,it must have been understood that the death 
of the subscribing witness was proved, and that his handwriting 
was likewise established in a proper manner. So much respect is 
paid to the acts of a court of record that they must be received 
as regular, when so certified by the proper officer. Res judicata 
pro veritate accipitur. But when the certificate enters into 
detail, and goes on to show in what manner the deed has been 
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proved, the inquiry into the legality of the proof is open to the 
court. In this case, what is meant by being “duly proved” is 
explained by the statement that D. H. swore to the signature of 
Benjamin Hagler, the subscribing witness; and that shows that 
the paper was not duly proved, since the death or absence from 
the State of B. Hagler was not proved. It may be that he was 
then alive and in the court yard; and therefore the bill of sale 
was not proved by the best evidence the nature of the case admits 
of. That B. Hagler was dead at the time of the trial below is 
stated in the record, but there is no proof that he was dead or 
had removed when the bill of sale was proved. 

There must therefore be a 

New trial. 


Cited: Carrier v. Hampton, 33 N. C., 310; Barwick v. Wood, 
48 N. C., 311; Starke v. Etheridge, 71 N. CG, 246 ; =e v. 
Quinnerly, 114 N. C., 146. 








HOLLOWAY v. LAURENCE. 


The subscribing witness to a bond must be produced to prove it, upon 
the plea of non est factum; but the parties are not confined to 
his testimony, and the obligee is at liberty to give evidence also 
of the handwriting of the obligor, or of any other fact tending to 
establish that it is his bond, as his acknowledgment or the like. 


Dest on bond. Plea, non est factum. Plaintiff produced the 
subscribing witness, who swore that he signed the bond, as a wit- 
ness, at the request of the obligor or obligee, but that he 
did not recollect which. He further said that he did not ( 50 ) 
see Laurence sign the bond, nor hear him acknowledge it, 
and that it was not delivered in his presence. The plaintiff then 
offered other witnesses to prove the handwriting of the defend- 
ant, and they were received by the court, and proved the signa- 
ture to the bond to be in the handwriting of Laurence. The jury 
found it to be the deed of the defendant. He moved for a new 
trial, because improper evidence had been received, but it was 
refused, and he appealed to this Court. From Wi Lxes. 


The case was not argued here. 


Taytor, C. J. The subscribing witness has given extraordi- 
nary testimony. He swears that he signed the bond, as a witness, 
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either at the request of Laurence or the obligee; yet he further 
swears that he neither saw the defendant sign the bond nor 
heard him acknowledge it, and denies that it was delivered in his 
presence. From his own admission, his attestation might have 
been at the request of the defendant; and if the jury so con- 
sidered it, they might properly infer from it the defendant’s 
acknowledgment of the execution. 

Where there is no subscribing witness, or where the subscrib- 
ing witness swears that he did not see it executed, the deed may 
be proved by evidence of the handwriting of the party to the 
bond. Ley v. Ballard, 3 Espin., 173; Fitzgerald v. Elsee, 2 
Campb., 635. And in Grellier v. Neale, Peake N. P. Cases, 23, 
the subscribing witness had been requested to put his name to 
the deed by one of the parties who had signed it—so, where the 
person who subscribes as a witness does so without the knowledge 
or consent of the parties, as in McRaw v. Gentry, 3 Campb., 232. 
In all these cases the handwriting of the obligor, or his acknowl- 
edgment, is the best evidence the nature of the case admits of, 
and must be submitted to the jury. The judgment of the Supe- 
rior Court must therefore be 

Affirmed. 


(51) Henperson, J., said that, after the testimony of the 

subscribing witness had been produced, either party is at 
liberty to give evidence as to the handwriting of the obligor. 
A bond is not absolutely proved because the subscribing witness 
swears to its execution, for the jury may not believe him; nor is 
it destroyed by his denying his handwriting or by his saying he 
did not see it executed. Other testimony may be given to prove 
that it is, or is not, the bond of the defendant, nor, indeed, are 
the parties confined to evidence of the obligor’s handwriting, but 
may give any other testimony tending to establish that it is the 
parties’ bond. 


Hatt, J., asserted, and the motion for a new trial was refused. 


Cited: Blackwell v. Lane, 20 N. C., 248; Bell v. Clark, 31 
N. C., 242. 
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BRYAN v. SIMONTON. 


1. When a defendant in execution once obtains his liberty by the assent 
of the plaintiff he cannot be retaken, and if he be one of several 
defendants in the same suit, the plaintiff can neither retake him 
nor take any of the other defendants. 


2. And hence it is held, that if there be judgment against two, and the 
plaintiff take one in execution, and discharge him, the bail of both 
is exonerated. 


Tus was a scire facias, from WiLxes, against Simonton, as 
bail for one Patterson, against whom, jointly with one Moody, 
the plaintiff obtained judgment in debt for $490. The writ set 
forth the judgment and ca. sa., and that Moody was arrested 
thereupon ; and the return, that the other defendant, Patterson, 
could not be found, and that the defendant was bail for both of 
the original defendants. Pleas: (1) Nul tiel record; (2) a spe- 
cial plea that upon the ca. sa. against Moody and Patter- 
son, the former was duly arrested and in execution until (52 ) 
the plaintiff discharged him from execution and set him at 
liberty. The plaintiff took issue on the first plea and demurred 
to the second, in which the defendant joined. It came on for 
argument before Mangum, J., who sustained the demurrer and 
gave judgment for the plaintiff, and the defendant appealed. 


A. Henderson and Wilson submitted the case without argu- 
ment. 


Taytor, C. J. After stating the case, he said the demurrer 
admits that Moody was taken in execution, and discharged by 
the plaintiff ; and the question presented is whether that operates 
a discharge of the bail. 

The position is well established by authority that if a plaintiff 
once take a defendant in execution, and consent to his discharge, 
he cannot afterwards sue out any execution on that judgment. 
4 Bur., 2482; 1 Term, 557; 2 East., 244. There is but one case 
where a debtor in execution, who obtains his liberty, may after- 
wards be taken again for the same debt, and that is when he has 
escaped ; and the reason for that is because he is not legally out 
of custody. But where a prisoner obtains his discharge with the 
consent of the plaintiff, he cannot be retaken, it being considered 
that the plaintiff has obtained a satisfaction in law by having his 
debtor once in execution. 7 Term, 421. This is uniformly the 
rule where there is but one defendant; and it is equally well set- 
tled that if the plaintiff discharge one of several defendants 
taken on a joint ca. sa., he cannot afterwards retake such de- 
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fendant or take any of the others. 6 Term, 525. Where, indeed, 

the discharge is without the consent of the plaintiff, as by an 

insolvent law, a different rule prevails. 5 East., 147. 

(53) The defendant in this case can only be proceeded against 

‘ aecording to the rules laid down relative to bail, who is 

not chargeable until an execution be first returned that the prin- 

cipal is not to be found in his proper county; nor can sct. fa. 

issue until such execution shall have been so returned. There- 

fore, the judgment on the demurrer must be reversed. And the 
whole Court gave judgment for the defendant. 


Cited: Ferrall v. Brickell, 27 N. C., 70; Jackson v. Hampton, 
28 N. C., 35; s. c., 32 N. C., 589; Hawkins v. Hall, 38 N. C., 
384; S. v. Cooley, 80 N. C., 399. 








THE STATE v. KEARNEY. 


1. In a penal statute, “or” will never be construed “and,” so as to make 
it more penal. 

2. Held, therefore, that under the act of 1816, c. 20, corporal punishment 
and fine cannot both be imposed on a person convicted of a felony, 
within clergy. 


3. Held, also, that the infamous punishment of whipping therein pro- 
vided ought to be restricted to infamous crimes, so that the true 
construction of the statute is, to refer the fine to manslaughter 
and the whipping to larceny and the like. 


Tue prisoner had been convicted of manslaughter, before Paz- 
ton, J., at April Term, 1820, from Warren, and, after praying 
the benefit of clergy, which was allowed him, he was sentenced by 
the court to pay a fine of $250 and receive thirty-nine lashes on 
his bare back and stand committed until the fine and costs of 
prosecution were paid. The prisoner appealed from the sen- 
tence, upon the ground that the court could not, in law, render 


such judgment. 


Seawell for the prisoner. 
Attorney-General for the State. 


(54) Taytor, C. J., afterwards delivered the opinion of the 

Court: The legality of the judgment in this case depends 
upon the construction of the act of Assembly 1816, ch. 20, the 
object of which was to change the punishment of grand larceny 


32 




















JUNE TERM, 1820. 








STATE v. KEARNEY. 





and manslaughter. The former punishment was burning in the 
hand, a relic of ancient barbarism, of little effect in the way of 
reforming the culprit or of example to the spectators. It seemed 
very absurd, too, that a person convicted of petit larceny should 
suffer whipping on the bare back, when, if the property stolen 
was over the value of a shilling, the convict could only be burnt 
in the hand. 

The general rule of the common law was that the punishment 
of all infamous crimes should be disgraceful, as the pillory for 
every species of crimen falsi, as forgery, perjury and other 
offenses of the same kind. Whipping was more peculiarly ap- 
propriated to petit larceny and to crimes which betray a mean- 
ness of disposition and a deep taint of moral depravity. Lord 
Coke advises all judges and magistrates to be very careful how 
they inflict the pillory on common misdemeanors, and to reserve 
it only for the more heinous offenses (3 Inst., 219), which is a 
proper caution, when the effect of disgrace on the character is 
considered, and how much it tends to make a man throw off all 
moral restraints. The rule of confining infamous punishments 
to infamous crimes was so generally observed that the crime and 
punishment became associated in the mind, and it was formerly 
thought that the latter, and not the former, disqualified the 
party as a witness. Co. Lit., 6. Though the law is now settled 
on better principles, yet it is nevertheless true that public cor- 
poral punishment for any offense impresses an indelible stigma 
on the character, and ought to be inflicted on those offenses only 
which are infamous in their nature. It seems to be altogether 
misapplied to manslaughter, even the highest grade of 
which the law regards as the effect of human frailty; and ( 55 ) 
it certainly has been, and may be again, committed by 
men whom neither cupidity nor revenge could prompt to the 
commission of a base or dishonorable action. The best of men 
may be overcome by momentary anger, and incited by strong 
provocation to an act of violence before the judgment has time to 
parley with itself. 

If it be said that the court will not direct the punishment but 
in cases where it is justly merited, the answer is, it is too great a 
power to be confided to the discretion of any court to determine 
whether a man shall be consigned to infamy or not. It is repug- 
nant to the whole genius and spirit of our law, in which there is 
no example of a court being empowered to decide whether whip- 
ping shall be inflicted or not, where the crime is not in its nature 
infamous. A court may, in the discretion of the judge, adapt 
the degree of whipping to the crime, but the law must have pre- 
viously designated that species of punishment. And wherever 
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the law has already determined and fixed the nature of the 
punishment, its duration and quantity must of necessity depend 
on the discretion of the court, guided by the circumstances of 
the case. 

The words of this act of Assembly may be well satisfied by 
referring the punishment of whipping to those crimes with 
which our feelings and moral sense have been accustomed to 
connect it, and cannot, without violating its spirit, be applied to 
manslaughter. In this respect we think the judgment erroneous. 
It is clearly wrong in imposing both corporal punishment and 
a pecuniary fine; for the words of the law are in the alternative: 
“to order and adjudge him or her to receive one or more public 
whippings, or to pay a moderate pecuniary fine, in the discretion 
of the court, under all the circumstances of the case.” If, “or” 
could under any circumstances be construed “and” in a penal 
law, it must be to léssen, not to aggravate, the evil of punish- 

ment. - 
(56) The judgment must therefore be reversed, so far as it 
orders that the prisoner be whipped, and affirmed as to 
the fine. 


Cited: 8S. v. Upchurch, 31 N. C., 462; 8. v. Walters, 97 N. C., 
490; S. v. Taylor, 124 N. C., 803. 








DEN ON DEMISE OF MURRY v. SERMON. 


If a navigable lake recede gradually and insensibly, the derelict land 
belongs to the riparious proprietor, but if the recission be sudden 
and sensible, such land belongs to the State, and it seems is the 
subject of entry under the act of 1777, c. 1. 


Tue defendant claimed title to the land in dispute, under a 
patent, bearing date in 1761, in which the boundaries were 
described as follows: “Beginning at a poplar on the south side 
of Mattamuskeet Lake; thence running west with the lake 86 
poles to a corner; thence different courses and distances to a 
corner on the lake again; and thence with the lake to the begin- 
ning.” The lessor of the plaintiff had obtained a grant, of late 
date, covering lands, as he alleged, between the defendant’s lines 
and the lake, which had become dry by the recession of the lake 
since the patent to the defendant was issued, as stated by the 
plaintiff. Both sides gave evidence of what had been actually 
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run for the lines of the defendant’s land, and it was proved that 
the lake was a navigable water. 

The cause was tried at November Term, 1818, before Hall, J., 
while he was on the circuit bench, and he directed the jury that, 
whether the lake had in fact receded or not, it must still be con- 
sidered a line of the defendant’s grant. A verdict was accord- 
ingly found for the defendant, and, upon a rule for a new trial, 
he ordered the case to be transmitted to the late Supreme Court 
for an opinion whether he had misdirected the jury or not. 
From Hype. 


Gaston for the plaintiff. ( 57) 
A. Henderson for the defendant. 


Hatt, J., delivered his own opinion and that of the Court: 
I think that I was incorrect in my charge to the jury below in 
this, that I directed them to find for the defendant, whether the 
lake had receded or not, for in either case it remained his bound- 
ary. Now, if the recession of the lake was sudden and sensible, 
the land which it had covered, and which by its dereliction be- 
came dry, would not, and ought not, to be included in the 
defendant’s grant; but if the waters receded gradually ( 58 ) 
and insensibly, the charge would be right, and the lake 
ought to be considered one of the defendant’s boundaries. 2 BI. 
Com., 261; Harg. Law Tr., 5; Dyer, 376; Vattell L. N., 193. 
It is therefore necessary that the fact be found whether the 
waters of the lake receded imperceptibly or not from the land in 
dispute, because on that question the rights of the parties de- 
pend; and to do that, the rule for a new trial must be made 
absolute. 


Cited: Hodges v. Williams, 95 N. C., 335. 








ODOM et als. v. THOMPSON et als. 


In a petition to have a probate of a will set aside, and a re-probate 
in solemn form, all the heirs at law and distributees need not be 
made parties; it is sufficient if the petition be brought by one of 
them, and all the executors, devisees and legatees claiming under 
the will be made defendants. 


Tx1s was a petition filed by Odom and others against Thomp- 
son and others, from Bertiz, in which the petitioners set forth 
that one Hinton died seized of real estate in fee, and possessed 
of personalty, and that the petitioners were heirs at law and 
distributees of Hinton; that after his death some of the defend- 
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ants caused a certain paper to be proved in the county court as 
his last will, and the persons named therein as executors thereof 
being dead, obtained letters of administration; and that the 
other defendants claimed an interest in the said real or personal 
estates as devisees or legatees under the said will. It was also 
charged that Hinton was totally incapable of making a will, and 
that the said probate had been effected ex parte and without 
notice to the petitioners, and prayed for a solemn probate. The 
defendants filed an answer in which they set forth, 
( 59) amongst other things, that certain other persons therein 
named were heirs at law and next of kin of Hinton, and 
traced their pedigree so as to show that fact. The case was set 
down for hearing upon the petition and answer, and brought up 
from the county court to the Superior Court, where it came on 
for hearing at April Term, 1818, when it was objected, on behalf 
of the defendants, that a re-probate of the will in solemn form 
would not be ordered by the court unless all the heirs at law 
and next of kin and all the devisees and legatees were made 
parties; and the case was adjourned to the Supreme Court for 
a decision upon the question “whether the petitioners were 
bound to make any other parties?” 
The case was submitted without argument. 


Taytor, C. J., remarking that the case had been transmitted 
here under the former organization of the Court, and therefore 
only the question submitted could be decided, said, as to that 
question, that all the persons interested in supporting the will 
are made defendants in the case, and upon a controversy whether 
the will ought to be re-proved or not there is no necessity of 
making any others, and the cause was remanded for further 


proceedings. 








( 60 ) 
TYSON yv. RASBERRY. 

The Acts of 1777, c. 25, and 1782, ec. 29, do not apply to cases of burn- 
ing the woods from necessity, but only to voluntary firing. Held, 
therefore, that one who sets fire to woods by necessity need not 
take “effectual care,” or any care to extinguish it, so far as 
regards the penalty inflicted by those statutes, though he may be 
liable to an action on the case for the damages actually sustained 
by another. : 


Tus was a warrant, from Greene, for the penalty of twenty- 
five pounds, under the act of 1782, ch. 29, sec. 2, for firing 
the woods. It came on for trial on the general issue, at April 
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Term, 1820, when the case appeared to be this: That on 25 
March the defendant put fire to his own woods to burn around 
a tar kiln, which afterwards communicated with the plaintiff’s 
fence about half a mile off, and consumed it; that on the morn- 
ing of 24 March a fire was discovered to be burning in the woods 
about two miles distant, which created some apprehension for 
the safety of the kiln, and induced the defendant to believe that 
it would be necessary to burn around it, and that he gave notice 
to the owners of the adjoining lands of his intention; that the 
fire in the woods continued to approach the kiln during both 
days, until it came within a quarter of a mile, and that then 
the defendant burnt the woods around the tar kiln for the pur- 
pose of saving it; and that but for such burning the kiln would 
have been lost. No evidence was offered to show that the defend- 
ant had taken care to extinguish the fire which he kindled, nor 
to prove that he had been negligent. The court instructed the 
jury that under the emergency of the case, if the burning around 
the kiln was necessary to save it, the defendant was not subject 
to the penalty for the act of setting fire to the woods; but that 
it was incumbent on him to use effectual exertions to prevent 
the fire extending to other lands than his own, which the de- 
fendant had not shown, and therefor the plaintiff was 
entitled to recover. The jury found a verdict for the ( 61 ) 
plaintiff for the twenty-five pounds, which the defendant 
moved to set aside for misdirection; but it was refused, judg- 
ment rendered against him, and he appealed to this Court. 


Gaston & Gaston for the appellant. 
Seawell for the appellee. 


Taytor, C. J. The act of Assembly was evidently in- ( 62 ) 
tended to prevent a deliberate or a wanton setting fire to 
the woods by the owner of land, without giving the requisite 
notice. It certainly did not contemplate the case of a man 
setting fire to his own woods to save his property or his land 
from the ravages of an approaching fire. To make the firing 
in such a case unlawful without notice was to compel a man to 
become a passive spectator of the destruction of his own 
property. 

It is then only in cases where a notice must be given that the 
penalty can be incurred for not taking effectual care to extin- 
guish the fire. If a person does not come within the act he can- 
not be liable for not doing anything enjoined by it; and the 
obligation to take effectual care is imposed on those only who 
are bound to give notice. There is another reason for this con- 
struction. The act requires effectual care to be taken to ex- 
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( 63 ) tinguish the fire, so that the party must extinguish it at 
all events, otherwise his care is ineffectual and he must 
pay the penalty. Although this might perhaps be exacted from 
a person who is at liberty to choose his own time to set the fire, 
and who may accordingly provide himself with the aid of his 
neighbors to prevent its spreading, yet it would be unreasonable 
to expect it from one who fires the woods from a sudden emerg- 
ency and in his own defense. Nor is there any necessity for so 
harsk a construction of the law, for a person injured by the 
negligence of him who does the act has a remedy at common 
law. I therefore think the judgment ought to be reversed. 


Henperson, J. Were it not for the word “effectual” in the 
statute I might possibly concur with the Cireuit Judge. But 
it seems very unreasonable that a man should not be permitted 
to set fire to his own woods to preserve his own property from 
destruction unless he should take effectual means to extinguish 
the fire; his best exertions will not do. If such were the law the 
right of property would not be worth possessing. In such a 
case it would seem enough for him to repair the actual damages 
sustained by him who may have been injured; and if the present 
plaintiff is of that class let him bring his action for that purpose. 

As the defendant is not within the penalty of the law, the firing 
being from necessity, he need not show that he took effectual 
or any care to extinguish the fire, for the last would be unavail- 
ing if he were within the penalty. There is good reason that 
the endeavors should be effectual in case of a voluntary firing, 
for as that is a thing of his own choice, in which he may select 
his own time, it is not unreasonable to compel a man to see that 
the means which he provides to extinguish the fire be sufficient 
for that purpose. That it was a voluntary firing which the 
Legislature intended to prohibit under a penalty I think is quite 

evident from the provision that notice should be given. 
( 44) To prohibit a man from doing what he is strongly im- 

pelled to do by his very nature is not to be inferred from 
anything short of plain and evident words; and even if the 
words would well bear that meaning and another sensible con- 
struction can be given the latter shall be preferred as the true 
one. I think, therefore, that the court erred in instructing the 
jury that the defendant incurred the penalty, because he did 
not prove that he took effectual means to extinguish the fire. In 
this case it was not necessary that he should take any means, 
and I am of opinion that the rule for a new trial must be made 
absolute. Rule made absolute. 


Cited: Lamb v. Sloan, 94 N. C., 537. 
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BROCKET v. FOSCUE. 


1. When a deed for land contains an acknowledgment of the bargainor 
of the receipt of the consideration, and a clause exonerating the 
bargainee therefrom, it amounts to a release, and is a bar to an 
action for the purchase money. 


2. In assumpsit for such purchase money, no parol evidence can be re- 
ceived to show that it is unpaid, because it is contradictory to the 
deed. 


3. A bargain and sale is good, although the deed does not express that 
the consideration money has been paid. 


TuIs was an action of assumpsit, from Jones, in which the 
plaintiff declared for the price of a tract of land sold and con- 
veyed by him to the defendant. Upon the trial it was proved 
that some months after the deed had been made for the land the 
defendant acknowledged that a balance of 200 pounds was still 
due to the plaintiff, which he was to pay him within two years 
thereafter. The pleas were the “general .issue and set-off” ; and 
the defendant, upon the first issue, relied upon the deed, which 
expressed to be made by the plaintiff, “for and in con- 
sideration of one thousand dollars to him in hand paid ( 65 ) 
by the said F., the receipt whereof the said B. doth hereby 
acknowledge, and thereof doth exonerate the said F., his heirs 
and executors,” and insisted that it was a release; but the court 
held that the ‘clause in the deed was not conclusive, and that 
parol evidence was admissible to show that the consideration 
money had not been paid. The defendant then offered evidence 
of payments and set-offs subsequent to the period at which the 
acknowledgment aforesaid was made, so as to reduce the plain- 
tiff’s demand to £117 10s., for which the jury gave him a verdict. 

The defendant obtained a rule for a new trial upon the ground 
that the court ought to have instructed the jury that the deed 
contained a full discharge and release; but the rule was dis- 
charged and judgment entered for the amount of the verdict, 
whereupon an appeal was taken to this Court. 


Gaston for appellant. 
Mordecai for appellee. 


Taytor, C. J., after stating the case, said that the ( 66 ) 
defendant contends that the deed, which contains a re- 
ceipt and a release, cannot be contradicted by parol evidence. 
The manifest justice of the claim and the unconscientious nature 
of the defense has made me desirous to ascertain some solid 
ground of law on which the former can be supported; but I 
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cannot discover how it is to be done without breaking in upon 
the rule that you cannot by parol contradict a deed. 

Two cases have been cited where such evidence has been ad- 
mitted ; but they do not quite come up to this, nor are the reasons 
for the decision satisfactory. It is truly said that the end of 
inserting a consideration in a deed is to raise an use, and that 
the slightest consideration of value is sufficient for that purpose. 
Still it is not necessary for the same end that a release should 
be inserted, nor is it, strictly speaking, consistent with the form 
of a bargain and sale. I may go further and say that the use 
will arise without an acknowledgment of the receipt of the con- 
sideration, as if a man bargain and sell his land in consideration 
of so much money to be paid at a day to come. Dyer, 337, a. 
If it be contended that, although you cannot contradict the 
consideration so far as it is necessary to the efficacy of the con- 
veyance, yet, for any other purpose, it may be done, it ought 
first to be shown that the only indispensable form of stating the 
consideration is adopted in this deed. The deed may still be 
effectual with other modes of stating the consideration by which, 
if it be not paid at the time, the seller’s right to it may be secured 
and enforced. It might subserve the justice of this case to allow 
the plaintiff to recover in the face of his deed, but the precedent 
would be fraught with mischief to the community. The effect 

of adhering to the rule of law will only be to make men 
( 67 ) cautious in executing deeds; but if it be understood that 

a solemn acknowledgment under seal is insufficient to 
prove the payment of money, it is to be apprehended that many 
perjuries will arise. To the cases cited at the bar I will add one 
from 5 Mass., 67, where a deed of tenant in tail purported to be 
made for good and valuable consideration, but in order to get 
the judgment of the Court on its effect the parties agreed, in a 
case stated, that no consideration was paid. Chief Justice Par- 
sons observed that if the parties had not expressly agreed that 
there was no valuable consideration, it would have been difficult 
to get over the express averments of the deed. There is also a 
case to the same effect in 1 Campb., 392. So the judgment must 
be reversed and a new trial granted. 

The Court was unanimous and the judgment was reversed. 


Cited: Graves v. Carter, 9 N. C., 580; Spiers v. Clay, 11 N. 
C., 26; Woodhouse v. Williams, 14 N. C., 510; Lowe v. Weather- 
ley, 20 N. C., 355; Waddell v. Hewitt, 37 N. C., 253; Bruce »v. 
Faucett, 49 N. C., 393; Mendenhall v. Parish, 53 N. C., 106; 
Shaw v. Williams, 100 N. C., 280; Barbee v. Barbee, 108 N. 
C., 584. 
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SPIERS and Wife v. ALEXANDER. 


1. When a gift of a chattel is found or stated in a case, a delivery is 
presumed, because without it it is not a gift; and such posses- 
sion of the donee will be presumed to continue unless the con- 
trary be found or stated, especially if it appear that another 
i and exercised ownership from a particular subsequent 
period. 


2. Husband and wife cannot join in detinue for a chattel, if the hus- 
band had actual or constructive possession after marriage, for by 
the marriage and such possession the whole vests exclusively in 
the husband. 


DerinvzE for negro slave Violet; pleas, non detinet and statute 
limitations. From Casarrus. Upon the trial the title of the 
plaintiffs appeared to be derived by a parol gift to the feme 
plaintiff, while sole and an infant, by her stepfather, J. Means, 
in whose house she lived at the time of the gift and afterwards 
until her intermarriage with the other plaintiff, which 
happened before she was of full age and several years ( 68 ) 
after the gift had been made. The plaintiffs were mar- 
ried at Means’s, and resided a few days with him and then re- 
moved to Spiers’s own house, which was in the neighborhood, 
and lived there from that time, viz, 1799, till Means died, in 
1818. The slave had remained on Means’s plantation with the 
wife from the period when she was given until Spiers removed 
from his house; and from that time Means claimed and exer- 
cised the right of ownership over her until he died; when the 
defendant succeeded to her as one of his next of kin. This suit 
was brought in April, 1819. 

The defendant moved for a nonsuit upon the ground that the 
action ought to be brought in the name of the husband alone, 
and also that the plaintiffs were barred by the statute of limi- 
tations; but the court directed a verdict to be taken for the 
plaintiffs, with leave to the defendant to move to set it aside 
and enter a nonsuit, which was afterwards done, and the plain- 
tiffs appealed to this Court. 

It was contended on behalf of the defendant that the plaintiffs 
were barred by the statute 1715, ch. 27, secs. 5, 9, notwithstand- 
ing her infancy at the time of her marriage and her continued 
coverture since, for there is no saving for successive or cumu- 
lative disabilities. That question was argued at much length on 
both sides, but as the opinion of the Court was not given on it 
it is deemed unnecessary to report the arguments. 


A. Henderson for the defendant. 
Wilson for the plaintiff. 
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(69)  Taytor, C. J., delivered the opinion of the Court. The 
only proper conclusion that can be drawn from the state- 
ment of the case is that the slave Violet was delivered to the 
female plaintiff by Means when the gift was made, for a trans- 
fer of possession is. implied, since without it a gift is not 
(70) valid. This continued up to the time of the marriage, 
inclusive, and Spiers, the husband, then acquired, in right 
of his wife, the possession of the slave, which he continued to 
hold during the time he remained in the house of Means. It 
signifies nothing that he left the slave with Means upon depart- 
ing from his house, for his separate right of action had attached 
upon the marriage; the property was a chose in possession, and 
would have devolved upon his representatives had he died the 
next day. That Spiers’s wife, before his marriage, and he after- 
wards had possession, is further to be inferred from the fact 
stated that Means claimed and exercised an ownership over the 
slave from the time the plaintiffs left his house until his death; 
from which the implication is necessary that while the plaintiffs 
continued at his house he did not claim or exercise ownership 
over them. The right of Spiers, therefore, was effectually barred 
in 1802. In the cases heretofore decided in which it was held 
that the wife was properly joined in detinue, no possession in 
the husband appeared, and he was .consequently suing for a 
chose in action which, without such possession, would survive 
to the wife. From this view of the case it results that it is un- 
necessary to decide the other question arising out of the opera- 
tion of the supervening coverture of Mrs. Spiers upon the statute 
of limitations. 
The judgment was therefore affirmed. 


Cited: Ferrell v. Thompson, 107 N. C., 428. 








(71) 
AUSTIN v. RODMAN. 


1, A record is deemed in law authentic beyond all contradiction, and 
when regularly certified by the proper officer it is conclusive upon 
the plea of nul tiel record. 


2. But where a clerk made an entry by order of the judge of the court 
in the record of a cause the day after term, and at the next suc- 
ceeding term a motion was made to strike the same out: Held, 
that such entry is in fact no part of the record and that the court 
should order it to be annulled and expunged. Held also, that the 
affidavits of the party and the clerk will be heard in support of 
such motion. 
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3. But, by Hat, Judge, although such entry is in fact no part of the 
record, yet if it appear upon the record, duly certified by the 
clerk, it is conclusive, and no proof can be heard against it, nor 
can the Court order any alteration of it; as, however, the clerk 
wrongfully made it he may expunge it and restore the record to 
the truth ; and if he will not, but issues process on it, he will act 
upon it at his peril. ' 


A suit pending between the parties was tried before Daniel, 
J., at April Term, 1819, of Havrrax, in which a verdict for a 
large sum of money had been rendered for the plaintiff. A rule 
had been granted on the plaintiff to show cause why there should 
not be a new trial, returnable immediately; and the counsel of 
Rodman urged his Honor several times in court to hear the 
argument, but it pleased him to defer it from time to time until 
late on Saturday evening, and he then said that he would hear 
it at his chamber on Saturday night. Accordingly the counsel 
on both sides and the defendant attended the judge, and the 
rule was argued at a very late hour in the night, but no decision 
was made until Sunday morning, when the judge declared that 
he would not grant a new trial, and the clerk made the following 
entry on the trial docket: “On -argument new trial refused,” 
and judgment was entered. At October Term following th 
defendant, making these facts appear by the affidavit of himse 
and the clerk and swearing also to merits, and that he had been 
. prevented from appealing to the Supreme Court by the 

decision not being made in term-time, moved for and ( 72 ) 
obtained a rule on the plaintiff to show cause why so 
much of the record as went to discharge the former rule for a 
new trial should not be expunged, so as to leave the cause stand- 
ing upon the rule for the new trial. And this latter rule was 
returnable to March Term, 1820, when the plaintiff showed 
cause and the rule was discharged, and kn appeal was taken to 
this Court. 


Gaston for the plaintiff. 
Seawell and Mordecai for Rodman. 


Taytor, C. J. A record is a memorial of a court of (75 ) 
justice, which the law deems authentic above all con- 
tradiction. Its purity ought, therefore, to be guarded with 
anxious vigilance lest any entry should go forth to the public as 
the act of a court which has not in reality become such according 
to the forms of law. The certificate of the clerk as to the truth 
of a record would have been conclusive upon the issue of nul tiel 
record, and parol evidence to prove that it had not regularly 
become such would have been inadmissible. Yet, when the in- 
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quiry is now made as to the manner in which this apparent 
record was made up, it appears most satisfactorily that the entry 
was made by the clerk after the expiration of the term, and that 
the judgment was, in fact, pronounced by the judge after the 
right to do so had ceased. This is known to be frequently done 
and for the purpose of justice and the convenience of suitors, 
under the best intentions on the part of the judge, but still it 
cannot stand the test of legal examination. The effect of such 
a precedent might be most mischievous if the entry of a clerk, 
made upon his records after the term, were allowed to bind 
men’s rights and property to any extent. Whereas few incon- 
veniences can ensue from making the record speak the truth, 
provided an inquiry be instituted recently after the entry com- 
plained of has been made. In Slocumb v. Anderson, 4 N. C., 
77, there was the consent of all parties, and the intent of the 
transaction was perfectly fair; but, inasmuch as the judgment 

was entered up in vacation, it was held to be a nullity, 
(76) and the entry on the record ordered to be vacated. That 

case is an authority for a like order in the present one. 
The judgment must be reversed and the entry of the clerk, made 
after term, be annulled and expunged. 


° 

Hatt, J. Lord Coke says that “records, being the rolls or 
memorials of the judges, import in themselves such incon- 
trolable verity and credit that they admit of no proof or aver- 
ment to the contrary. Insomuch that they are to be tried only 
by themselves, for otherwise there would be no end of contro- 
versies. But during the term wherein any judicial act is done 
the roll is alterable in that term, as the judges shall direct. When 
the term is past then the record admitteth of no alteration or 
averment or proof that it is false.” Co. Lit., 260, a; 4 Rep., 52. 
If this be the legal definition of a record the entry here, that 
“on argument a new trial was refused,” and the judgment of the 
court consequent thereupon being made on Sunday, after the 
expiration of the term, as the affidavits state is the fact, forms 
no part of the record of the suit between the parties. If it 
should be so considered any entry made in vacation must be 
considered in the same light, which, in the words of Coke, would 
give rise to innumerable controversies; and where a clerk certi- 
fies entries so made he certifies that as a record which, according 
to the same authority, is not a record. This is an answer to the 
affidavits. But a record is certified by the clerk in due form, 
and it is required that we should direct the clerk to alter it upon 
the strength of those affidavits. That, I think, we cannot do. 
The record appears to be perfect, and it can only be tried by 
itself. But we can advise the clerk that if he made it up as he 
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himself states in his affidavit he did, it is no record; that he 
is to consider nothing as the record between the parties but 
what was entered in term-time; and that as he did wrong in 
making the entry, he and not we may correct it by ex- 
punging from the record that which really never be- ( 77 ) 
longed to it. When this alteration shall be made the 

truth will be seen, and the rule for a new trial will remain un- 
disposed of. But if the entry made on Sunday be considered 
as disposing of that rule it may also be considered as an au- 
thority for him to issue execution on the judgment obtained, 
which surely cannot be, for the rule for a new trial was obtained 
in term-time and is a record, and the discharge of it was entered 
in vacation and was not a record, and therefore the question 
whether there shall be a new trial still remains open. If the 
clerk should issue execution he will do it at his peril. His better 
way is to expunge from the record book any entry that was made 
after the expiration of the term. 


Murpuey, J., sat in the place of Henperson, J., who had 
been of counsel in the cause at the bar. He concurred in the 
opinion given by the Chief Justice. . 

So that the decision of the court below upon the last rule ob- 
tained by the defendant at October Term, 1819, was reversed, 
and this Court ordered the said entry of the clerk, made after 
the expiration of April Term, 1819, to be annulled and expunged. 


Cited: Reid v. Kelly, 12 N. C., 315; Isler v. Murphy, 71 N. 
C., 438; Harrell v. Peebles, 79 N. C., 30; Jones v. Henry, 84 
N. C., 323; Taylor v. Gooch, 110 N. C., 392. 








( 78 
THE STATE v. YARBROUGH. ) 


1. To an indictment for an assault in the Superior Court the defendant 
pleaded in abatement that a prior indictment was still pending 
against him in the county court for the same cause. Held, that 
the plea is good, for the courts have concurrent jurisdiction, and 
to avoid the mischief of having two indictments carried on for 
the same cause against the same person the jurisdiction shall 
attach in the county court by the prior finding of the bill, and 
shall exclude that of the Superior Court, except in its appellate 
capacity, unless it be shown that the first is carried on by fraud 
and covin, which may be replied by the State to such a plea. 


2. There is no method by which an indictment can be removed from the 
county court to the Superior Court for trial but by appeal after a 
final decision. 
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3. Where, upon words of reproach on both sides between Y. and B. the 
latter approached the former and struck him a violent blow with 
his fist, which staggered him, and the company separated them 
and were taking B. away when Y., within one minute, advanced 
upon B., who extended his arm to take hold of him, and Y. imme- 
diately stabbed him with a knife, which he had not shown before. 
Held, that if death had ensued, it would not be murder, but man- 
slaughter, notwithstanding the separation for a minute, and the 
weapon, for the wrath of the accused, kindled in the highest de- 
gree by the blow, would not reasonably subside within that period, 
and in such case the instrument makes no difference. 

4. Necessity distinguishes between manslaughter and excusable homi- 
cide and not between the former and murder; its absence is com- 
mon to both murder and manslaughter. 


Tus was an indictment, from FRANKLIN, containing two 
counts: the first for an assault on one Benton with intent to kill 
and murder, and the second for an assault only. The defendant 
appearing, pleaded in abatement that before the filing and find- 
ing of this indictment he was indicted in the Court of Pleas and 
Quarter Sessions for Franklin County for the same cause and 
acts upon which this indictment is founded, and that said indict- 
ment is still pending, and that the county court hath jurisdic- 
tion of the case. 

To this plea the Attorney-General entered a general de- 
(79) murrer in which the defendant joined, and upon argu- 

ment the court sustained the demurrer. The defendant, 
being allowed to plead over, pleaded “not guilty,” and on issue 
joined the case came on for trial at October Term, 1819. 

The prosecutor and several witnesses stated that the defendant 
came up in front of the prosecutor in a menacing manner, but 
with his hands in his breeches pockets, when the prosecutor 
raised his hand to push him back, and the defendant immedi- 
ately stabbed him with a knife in a vital part of the body, and 
that the wound was likely to produce death. 

One W. Taylor, at whose house the affair happened, proved 
on behalf of the defendant that Benton and a brother of Yar- 
brough were in conversation relative to some part of the de- 
fendant’s conduct, ~2vho was then absent, but came up soon after- 
wards, and the brother then said to the prosecutor, “Now tell 
him to his face what you have to say of him.” Yarbrough 
seated himself in a chair in the porch where the company were, 
and remarked to Benton that there was no occasion for casting 
flouts on him, and that he wished for peace. They continued to 
talk, until words of reproach were used on both sides, when Yar- 
brough rose and stood up, and Benton came to him and struck 
him a violent blow with his fist, which staggered him, though it 
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did not knock him down. The company immediately interfered, 
separated them, and were attempting to carry Benton into an 
adjoining room, when Yarbrough advanced up and the prosecu- 
tor extended his arm to take hold of him, and immediately the 
traverser stabbed him. The witness further said that he did not 
see nor hear anything of a knife until the stab was given, and 
that it was about one minute after the blow had been given by 
Benton. 

The counsel for Yarbrough moved the court to instruct the 
jury that, according to the evidence of Taylor, if believed, 
if death had ensued, it would have been manslaughter ( 80 ) 
only; but the court refused to give such instruction and 
charged the jury that it would have been murder, inasmuch as 
the parties were then separated, and there was then no necessity 
on the part of Yarbrough to stab the prosecutor. Under this 
instruction, the jury found the defendant guilty. He moved for 
a new trial, upon the score of misdirection, which was refused, 
and he appealed to this Court. 


Seawell and Gaston for the appellant. 
Attorney-General and Williams for the State. ( 82 ) 


Taytor, C. J., delivered the opinion of the Court, which was 
composed of himself, Hall and Murphey. 

The first question relates to the validity of the plea, which is 
demurred to. It must be assumed, upon the pleading, 
that the first indictment was prosecuted in good faith ( 83 ) 
and with the view of bringing the defendant to trial. 
There is truth in the remark made by the counsel for the State 
that public justice may be sometimes evaded by an offender pro- 
curing a friend to indict him in the county court, where a trivial 
punishment would secure him from another prosecution in the 
Superior Court. While the first indictment is pending, and 
before judgment, the evil arising from a fraudulent prosecution 
may, in general, be obviated by replying that the indictemnt was 
prosecuted by fraud and covin between the prosecutor and the 
defendant, and the verification of this fact before the jury would 
destroy the validity of the plea. 

It is a familiar rule of law that a man cannot bring a second 
action for the same cause, for which he has a prior action de- 
pending. This extends to qui tam actions, where the plaintiffs 
are different, if the cause of the actions is the same; to informa- 
tions qui tam, and to indictments to recover forfeitures on penal 
statutes; but informations and indictments for crimes are ex- 
cepted from it. That the rule should not extend to those modes 
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of prosecution, the consequences of which are most grievous to 
the accused, seems at first view to be unjust and in conflict with 
the maxim, Nemo bis debet vexari, si constet curiae quod sit pro 
una et eadem causa. This anomaly in the English law is only 
to be accounted for by the extensive criminal jurisdiction of the 
King’s Bench; for it was formerly thought that no acquittal in 
any other court could be effectually pleaded in bar to a prosecu- 
tion in the King’s Bench. Into that court indictments may be 
removed from all inferior courts by writ of certiorari, and are 
thus under its control for all the purposes of justice. 

If there be any criminal courts of local and independent juris- 
diction, from which an indictment could not be removed into the 
King’s Bench, that court would, I apprehend, be compelled by 
the reason and the rule to sustain such a plea as the one now 

relied on. This may be inferred from a passage in Haw- 
(84) kins: “If an appeal be commenced before Justices in 

Eyre, and afterwards another appeal be brought in 
King’s Bench, it will be a good plea that another appeal is de- 
pending, which shows that the King’s Bench ought not, without 
a certiorari, to intermeddle in an appeal whereof another court 
is legally possessed before; and the reason seems to be the same 
as to indictments.” 

The County and Superior Courts of this State have concur- 
rent jurisdiction of the offense charged in this indictment; and 
where the jurisdiction of the former attaches, it must be exer- 
cised throughout before the Superior Court can take cognizance 
of the case, and then it can act only in its appellate capacity. 
There is no method by which an indictment can be removed 
from the County to the Superior Court before trial; so that, if a 
party were precluded from pleading the pendency of another 
indictment, he might be not only bis vexatus, but bis punitus, 
pro una et eadem causa. This reason is sufficient to show that 
the plea ought to be sustained. 

With respect to the exception taken to the charge of the judge 
in relation to Taylor’s testimony, it seems to me to be incontro- 
vertible that if death had ensued, it would have been a plain case 
of manslaughter. The defendant received from the prosecutor a 
blow so violent as to stagger him, and in a minute afterwards 
gave the wound. We deem such a provocation a legal one, and 
the law presumes that it may kindle wrath in the highest degree, 
so that a person is rather to be considered as acting under the 
suspension of reason than from the impulse of malice. The 
homicide would have been not the less extenuated, because he 
used a deadly weapon, since the passion, excited by an attack on 
his person, was continued to the moment of the act. 
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The jury were incorrectly instructed when they were told that 
it would have been murder, because there was no necessity on the 
part of the defendant to do what he did. The task was 
to distinguish between murder and manslaughter; but the ( 85 ) 
absence of necessity is common to both of them. Had 
such necessity existed, it would not have amounted even to man- 
slaughter. In considering whether a homicide amounts to man- 
slaughter or is excusable, the inquiry as to the necessity of it 
would have been all-important ; and had the judge been called on 
to instruct the jury that it would have been no more than excus- 
able homicide, he might properly have refused to give such in- 
struction, and for the very same reason that is given for calling 
it murder. 

I am consequently of opinion that, upon both grounds, the 
judgment must be reversed, and the demurrer to the plea in 
abatement overruled and the plea sustained. 

So the plea was sustained. 


Cited: S. v. Tisdale, 19 N. C., 161; S. v. Willeford, 91 N. C., 
530; S. v. Moore, 136 N. C., 584. 








RAMBAUT, GERNON & CO. v. MAYFIELD & DAVIS. 
(IN EQUITY.) 


R. being a creditor of D. by bond, files his bill against D. & M., charg- 
ing that D. had fraudulently conveyed property to M. sufficient to 
pay his debt, and praying a discovery, account and satisfaction. 
Bill dismissed upon hearing, because R. had not reduced his debt 
to a judgment, and actually issued execution. 


From Warren. The bill charged that the defendant Davis 
was indebted to the complainants in a large sum, by bond, that 
was then fully due; and after the said debt was contracted and 
had fallen due, the said defendant had conveyed all his real and 
personal estate and assigned choses in action to Mayfield, the 
other defendant, fraudulently, and to a much larger amount than 
would discharge complainant’s demand, and that Davis owned 
all the said property at the time they trusted him, and prayed 
for a discovery and an account, and that they might be 
paid their debt out of the estates and effects so conveyed ( 86 ) 
and assigned to Mayfield. 

Both defendants answered, and denied the fraud; and the 
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cause, being set down for hearing after testimony taken, was 
transferred to this Court for trial. 

Upon the hearing, it was now, by Mordecai, for the defend- 
ants, objected that complainants could get no relief upon this 
bill, as it appeared that they were creditors of Davis by bond 
only. Before they can come here, even for discovery, they must 
reduce their debt to a judgment and take out execution, so that 
it may appear, in that way, that the debt is just and that satis- 
faction cannot be otherwise had from Davis. And to that effect 
he cited the cases of Angel v. Draper, 1 Vern., 399; Sherly v. 
Watts, 3 Atk., 200, and Hendricks v. Robinson, 2 John Ch. Rep., 
296. 

And for these reasons, Per Curtam, the bill was dismissed, 
with costs, but without prejudice to complainants bringing an- 
other suit. 


Morpuey, J., sat for Henperson, J., in this case. 


Cited: Hines v. Spruill, 22 N. C., 100; Brown v. Long, 36 
N. C., 192, 3; Peeples v. Tatum, ib., 415; Wheeler v. Taylor, 41 
N. C., 227; Bridges v. Moye, 45 N. C., 173; Brittain v. Quiett, 
54 N. C., 330. 








PRICE v. SYKES and ISLES. 
(IN EQUITY.) 


1. I. made a deed to S. for land, which was destroyed before registra- 
tion by a combination of I. and S. to defraud a creditor of §., 
and afterwards, but before the act of 1812, c. 4, the land was 
sold under an execution against S., who was present at the sale 
and declared the land was his and urged P. to buy it, who accord- 
ingly did purchase it. 

2. Quere, Did the legal title of the land pass by the sheriff’s sale? Held, 
that it was unnecessary to decide that here, because P. had no 
means of showing it at law as the deed was destroyed, and that 
gave him the right to resort to equity. Held also, that he might 
do so after an ineffectual attempt to defend himself at law 
against I. Held, also, that if S. was only the equitable owner, his 
conduct at the sale would constitute P. his assignee in equity 
and authorize him to call for the legal title. 

3. Infants who prosecute an unjust claim at law and thus compel the 
defendant there to come into equity for an injunction and relief, 
and who here again set up an inequitable defense, shall pay costs. 


From Hattrax. The bill stated that one Crawley, being seized 
in fee of the land in dispute, bargained, in 1805, with the defend- 
ant Sykes for the sale thereof, at a stipulated price, which was 
secured by the bonds of Sykes and one Hawkins as his surety, 
and also by retaining the title of the land; that he gave Sykes a 

50 

















JUNE TERM, 1820. 





Price v. SYKES. 





bond to make him a deed when the purchase-money should be 
paid; that Sykes paid a part, and that in 1808 Crawley obtained 
against him and Hawkins a judgment for the residue of the pur- 
chase-money ; that execution was issued and the land was sold, 
when Rhodam Isles became the purchaser, at a small sum, and 
took a sheriff’s deed, and Hawkins paid the balance; that the 
purchase of Isles was fraudulent; for Sykes, in fact, furnished 
the money secretly, and also transferred to Isles the bond given 
by Crawley for the title, who then, by the consent of Sykes, made 
a deed to Isles; that Sykes continued in possession, sold part of 
the land to one Gammon and received the purchase- 
money, though Isles made the deed; and that finally, in ( 88 ) 
1809, Isles secretly conveyed by deed the balance of the 
land to Sykes, except thirty acres which adjoined Isles’ own 
land and which he proposed to pay Sykes for and keep; that 
Sykes being still indebted to Hawkins, and wishing to delay the 
payment or defeat the debt, it was afterwards agreed between 
him and Isles that the deed should be burnt, and that Isles should 
convey again at some future period, and the deed was accord- 
ingly destroyed ; that Hawkins sued Sykes in 1811 for the money 
which he had paid as his surety, as aforesaid, and obtained judg- 
ment, on which execution issued, and was levied on the residue of 
the land, viz., sixty acres, described in the bill by metes and 
bounds, and including the thirty acres which Isles had wished 
to keep, and the same was purchased by the complainant, who 
took a deed from the sheriff therefor, and immediately actually 
entered into the land by the permission of Sykes, who was pres- 
ent at the sale, and urged complainant to purchase, expressing 
much anxiety that it should bring enough to satisfy Hawkins, 
and declaring that Isles (who was then lately dead) had never 
paid anything for the land and had no just claim to it, but held 
it in trust for him; that Mary Isles, the widow, and Lenoir Isles 
and the other defendants (some of whom were infants), heirs at 
law of Rhodom Isles, brought ejectment against complainant, 
and recovered, because the court of law refused to hear evidence 
of the foregoing facts, inasmuch as they would not constitute a 
legal title, by reason of the deed from Crawley to Isles, and the 
destruction of that from Isles to Sykes. The bill then contained 
a prayer for an injunction, that Sykes and Isles should convey 
to complainant and that he should be quieted in possession. 

Upon the filing of the bill, the injunction was issued. 

Sykes did not answer, and the bill was taken pro confesso 
against him. 

The answer of the other defendants admitted the con- ( 89 ) 
tract between Crawley and Sykes, the bonds for the pur- 
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chase-money and that for the title, and that Isles had purchased 
under the judgment and execution charged in the bill, and stated 
that Isles doubted whether the sheriff’s deed was a good title, 
and, therefore, by Sykes’ consent, he took a deed from Crawley. 
It wholly denied that Sykes furnished any part of the purchase- 
money, or that the purchase was in trust for him. It insisted, 
also, that Isles took possession and held it during his life, and 
that, although Sykes occupied a part of the land, he paid rent. 
It denied that Isles made any secret or other deed to Sykes, or 
ever agreed to do so. It admitted that a part of the land was 
sold to Gammon; but they say that Isles sold it, made the deed, 
received the consideration, and held it to his own use. The de- 
fendants also insist that Sykes had fraudulently surrendered the 
possession which he held under them to the complainant. 

Upon the coming in of this answer, the injunction was dis- 
solved, and the defendants, lessors of the plaintiff at law, were 
put into possession under a writ of possession. But the catise 
was continued, as upon an original bill; and, the testimony being 
completed, in numerous depositions, the case was sent to this 
Court for trial. 

It was much debated upon the facts by Gaston for complainant 
and by Seawell and Mordecai for the defendants, Isles, before 
the jury, to whom issues were submitted. The jury, however, 
found that the purchase by Isles was made with Sykes’ money 
and in trust for him; that Isles afterwards made a deed to Sykes, 
which was destroyed, as charged in the bill, and that complainant 
bought at the sheriff’s sale by the consent of Sykes, who then 
represented that the land belonged to him. 

Upon this state of the case, Mordecai moved to dismiss the 
bill. If the complainant purchased a legal title, he might have 

availed himself of it at law; if Sykes’ title be an equita- 
(90) ble one, then it did not pass, because the sale was before 

the act of 1812 (ch. 4). The legal estate did pass; and, 
therefore, the bill must be dismissed. If the deed from Isles to 
Sykes was registered, it is clear that it conveyed the land. If it 
was not registered, which probably we must now consider to be 
the ease (as the contrary is neither charged nor found), the ques- 
tion arises whether registration is necessary to pass the title to 
lands. 

I am informed that Chief Justice Marshall, in Hamilton v. 
Sims, in the Cireuit Court for the North Carolina District, 
decided that registration is only necessary for the purpose of 
notice, but that be‘ween the parties the deed takes effect by 
delivery and is valid without registration. In conformity with 
this, Judge Hall decided a case on the circuit at Northampton. 
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The cases of bills of sales of slaves, upon the act of 1789 (ch. 59), 
are in point. The act declares, unless they be proved and re- 
corded, they shall be void; but as it was apparent that the cere- 
mony of recording was only to give notoriety to sales of slaves, 
sales were held good between the parties without it. So the 
words of Stat. 1715, ch. 38, are: “That no conveyance of lands 
shall be good and available in law unless they be acknowledged 
or proved and registered.” There can be no reason why these 
expressions, of the same import and enforced by the same sanc- 
tions, should receive a different interpretation. 

The title did not revert to Isles by the de&truction of the deed. 
The right to a thing which lies merely in grant is destroyed by 
the destruction of the grant; but when the thing exists independ- 
ent of the deed, and the deed is but evidence of it, the destruction 
of the deed does not affect the thing which is the subject of it. 
Gilb. L. Ev., 95. The plaintiff ought, therefore, to have de- 
fended himself at law. If he could not do it effectually, he 
should have applied to equity for relief, pending the suit. He 
cannot take both chances—first at law, and, if that fail 
him, then come into this Court. 1 Dick. Rep., 287, 313. (91 ) 
He, however, does not allege that there was any obstacle 
at law, except that the judge rejected his evidence. If the judge 
did right, he has no cause of complaint; if wrong, it is not for a 
court of equity to correct the error. 

If Sykes had only an equity, the writ of fi. fa. could not reach 
it. The creditor ought to have taken out his execution and then 
applied to equity against the debtor and the holder of the equita- 
ble fund for satisfaction. The necessity for this arises from the 
inefficacy of the execution. Then nothing passed by the sale, in 
this point of view. 

The jury have found that Price purchased by the assent of 
Sykes, who encouraged him to buy. But the bill does not allege 
that he bought from Sykes nor from the sheriff as his agent, but 
it states that the sale was upon execution. The sheriff, there- 
fore, acted as the officer of the law, and not as Sykes’ agent. 


Gaston, on the other side, was stopped by the Court. 


The Court having thus intimated an opinion, Seawell con- 
tended that if complainant got a decree he could not recover 
costs. The defendants are heirs at law, having no knowledge of 
the facts upon which the equity of Sykes and Price rested, and 
some of them are infants, who are not to blame for the defense 
set up here or the claim asserted at law for them by their next 
friends. Infants never pay costs. 3 Atk., 223; 2 N. C., 371. 
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Taytor, C. J. Whether the complainant had a legal title to 
the land for which he was sued, it is unnecessary to decide, be- 
cause he was unable to establish it upon the trial at law, in con- 

sequence of the destruction of the deed, which was effected 
(92) by the fraudulent combination of Sykes and Isles. That 

gives this Court jurisdiction, and his remedy is properly 
sought here. With respect to the other thirty acres, Sykes was 
the equitable owner, and might for a valuable consideration 
assign his equitable title to Price, who, purchasing bona fide, 
could compel Isles to convey to him the legal title. 

When, therefore, Price became the purchaser at the sheriff’s 
sale, at the request of Sykes, and after his declaration that the 
land belonged to him, he stood upon the ground of an assignee, 
and is well entitled to a deed. 

With respect to the costs, they ought to be paid by the defend- 
ants, since they prosecuted an unjust claim at law, and have set 
up an inequitable defense in this Court. In such case the in- 
fancy of the defendants forms no excuse. 


The Court consisted of the Chief Justice, Hall and Murphey, 
and the decree was that the defendants, who were of full age, 
should immediately execute a conveyance to complainant for the 
whole tract of sixty acres, with covenants of title as against 
themselves and those claiming under them; that the infant de- 
fendants should, within one year after full age, execute similar 
conveyances, respectively ; that complainant should forthwith be 
let into possession and be quieted therein, and an account of 
rents and profits was ordered, and that defendants should pay 
all costs at law and in equity, reserving to the infants six months 
after full age and service of the decree to show cause against it. 


Cited: Morris v. Ford, 17 N. C., 418; Hardin v. Barrett, 51 
N. C., 162; Vestal v. Sloan, 83 N. C., 557; Ray v. Wilcoxon, 107 
N. C., 523; Arrington v. Arrington, 114 N. C., 171; Patterson v. 
Ramsey, 136 N. C., 566; Dew v. Pyke, 145 N. C., 305. 
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(93 ) 
ARMSTRONG vy. WRIGHT. 


1. The refusal of an inferior court to allow pleadings to be amended, or 
to continue a cause, or any other exercise of a mere power of 
discretion—held, not to be an error for which the judgment will 
be reversed on appeal or writ of error. 

2. Nor isit an error to refuse a new trial which is moved for on the 
ground that the verdict is against evidence. (See Note.) 


Dest on bond. Plea, non est factum and issue. From Dv- 
pLin. After the cause had been pending some time and stood 
for trial, the defendant moved the court, on affidavits, to amend 
by adding the pleas of infancy and the statute against gaming, 
which was refused and a verdict taken, and judgment rendered 
against him on the pleadings as they then stood. The defendant 
appealed to this Court, upon the ground that the court erred in 
not allowing the amendment. 


Henry for the appellant. 
Mordecai for the appellee. 


Henverson, J. I think this Court cannot look into the ques- 
tion arising upon the motion to amend, for two reasons: the first 
is, that it is a question of discretion, and in all cases of discretion 
as much is confided to the inferior court as to the Superior Court. 
The second reason is, that the very act of vesting a discretionary 





Note.—-With this opinion of HENDERSON, J., corresponds [nsurance 
Co. v. Hodgson, 6 Cranch, 217, in which the opinion of the Court was 
expressed by Livineston, J., in these words: “The Court does not 
think that the refusal of an inferior court to receive an additional 
plea, or to amend one already filed, can ever be assigned for error. 
This depends so much on the discretion of the court below, which 
must be regulated more by the particular circumstances of each case 
than by any precise and known rule of law, and of which the Superior 
Court can never become fully possessed, that there would be more 
danger of injury in revising matters of this kind than what might 
result now and then from an arbitrary or improper exercise of this 
discretion. It may be very hard not to grant a new trial, or not to 
continue a cause, but in neither case can the party be relieved by a 
writ of error—that is, if the motion for a new trial be because the 
verdict is against evidence. Nor is the Court apprised that a refusal 
to amend was ever made the subject of complaint in this way.” And, 
in Woods v. Young, 4 Cranch, 238, the Court asks, “Has the party, by 
law, a right to a continuance? Is it not merely a matter of favor and 
discretion?’ And they decide that a refusal to continue cannot be 
assigned for error. See also Insurance Co. v. Young, 5 Cranch, 187. 

The Reporter will be excused for these references by the contrariety 
of opinion and practice among the profession upon this question in 
different parts of the State.—REPoRTER. 
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power proves that the subject-matter depends on such a variety 

of circumstances, where each shade may make a differ- 
( 94) ence, that it is impossible to prescribe any fixed rules or 

laws by which the subject can be regulated. And, although 
it be said that a sound discretion means a legal discretion, yet, 
when we ask what the legal discretion is, we are as much at a loss 
as we were before the definition to declare the rules or laws by 
which the discretion shall be regulated. To prescribe fixed rules 
for discretion is at once to destroy it. 

This opinion is very much supported by the practice in Eng- 
land. I do not know a single case where any decision depending 
on discretionary power has been the subject of a writ of error, 
and I think that the power of this Court to correct errors in law 
extends not to those errors which may be committed in the exer- 
cise of a discretion, but only to those where the fixed and certain 
rules, emphatically called laws, are mistaken. 

To entertain this question would compel us to take notice of 
questions on motions to continue, and all other collateral ques- 
tions arising in the progress of a cause, a full view of which can 
never be taken from the abstract facts put down upon the record. 
Besides, the delay and the inconvenience of unraveling and un- 
doing all that had been once done in the court below, after the 
decision of the point complained of, would overwhelm any good 
arising from the interference of this Court. We are not un- 
apprised that the Court of Appeals of Virginia entertain juris- 
diction even in cases of continuances. There may possibly be 
something in the constitution of their courts which warrants it, 
but there is nothing in ours. 

Without looking into the motion for the amendment, we think 
that the judgment of the Superior Court must be affirmed. 


Cited: Williams v. Averett, 10 N. C., 311; Turner v. Child, 
12 N. C., 134; S. v. Raiford, 13 N. C., 215; McCurry v. Mc- 
Curry, 82 N. C., 298; Edwards v. Phifer, 120 N. C., 406. 








(95) 


COBB vy. WOOD. 


After the term at which a cause was decided, the Supreme Court will 
not amend the judgment nunc pro tunc on the motion of one 
party. without notice to the adverse party; but upon such notice, 
the amendment will be allowed. 
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In this case a judgment had been rendered against Wood, the 
defendant, in the court below, which, upon appeal by him, was 
affirmed in this Court, at May Term, 1819. The record, by some 
omission of the clerk below, did not state the precise sum of the 
recovery and costs, so that execution could not be issued from 
this Court. 


Gaston, for the appellee, moved now to enter it nunc pro tung, 
and he had brought up the whole record. 


But the Court said that the parties were now out of court, 
and it would be a dangerous practice to allow it, as a 
spurious record might be brought up, or the judgment ( 96 ) 
may have been satisfied ; and the motion was refused. 

At a subsequent day, Gaston renewed his motion, having in 
the meantime served the appellant with notice of it, and he not 
appearing to oppose it, it was allowed, and the judgment for the 
specific sum entered nunc pro tunc. 








GRIFFIN v. GRAHAM et als. 
(IN EQUITY.) 


1. Moses Griffin made his will, containing the following devises and be- 
quests: “I appoint E. G., W. G., ete., trustees of my estate, and 
executors of my will; I give the remainder of my estate (after 
certain legacies and payment of his debts) to my said trustees 
and executors in trust, to be managed by them to the best advan- 
tage for the purposes hereinafter mentioned. I desire my landed 
property shall not be sold, but rented out to the best advantage. 
I desire that my trustees and executors, out of the issues and 
profits of my estate—real and personal—shall purchase two acres 
of ground in New Bern, and as soon as the funds arising from the 
profits of my estate be deemed by them sufficient to make a com- 
mencement, that a brick house shall be erected on said land, suit- ~ 
able for a school-room, and finished in a plain manner, fit for the 
accommodation of indigent scholars, and be called ‘Griffin’s Free 
School.’ And it is my desire that, as soon as the house is fin- 
ished, and the funds arising from the profits of my estate will 
admit, a proper schoolmaster shall be employed to teach and 
educate therein as many orphan children, or the children of poor 
and indigent parents, who, in the judgment of my trustees, are 
best entitled to the donation, as the funds are found equal to; 
and it is my wish to clothe and maintain the indigent scholars as 
well as school them; and when they shall arrive at the age of 
fourteen, it is my desire that my executors bind them out to suit- 
able occupations. And to prevent misconception, my meaning is, 
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that the amount of my estate—real and personal—be considered 
as a principal sum, and remain undiminished forever, and that 
the issues and profits only shall be appropriated to the support 
of the said free school. And it is my desire that all interest 
arising from money shall be put out at interest again and be 
deemed principal, and continue at interest until by my executors 
it shall be deemed sufficient to put the institution in operation.” 


2. The heirs at law and next of kin filed this bill against the executors 
and trustees, praying to have the trusts declared void and that 
the defendants might be declared the trustees for them, and for 
an account. 


8. Held, by a majority of the Court, that the statute of the 43d of Eliz- 
abeth, c. 4, is in force in this State, and that the court of equity 
by virtue of it has jurisdiction of all charities. 


4. Heltl, also, that independent of that statute, and although the juris- 
diction of charities in England belong to the Court of Chancery, 
not as a court of equity, but as administering the prerogative of 
the Crown, the court of equity of this State hath the like juris- 
diction, for, upon the revolution, the political rights and duties 
of the King devolved upon the people in their sovereign capacity, 
and they, by their representatives, have placed this power in the 
courts of equity by the Acts of Assembly of 1778, c. 5, and 1782, 
e. 11, 


5. But if this were not so, it is further held, that as there are trustees 
and a trust for a definite charity, and a specific object pointed 
out, the Court would, as a mere matter of trust, take cognizance 
in this case by virtue of its ordinary jurisdiction as a court of 
equity. 

6. Held, also, that if the court of equity had no jurisdiction of charities, 
as such, nor of a trust relating to them, and could not, upon a 
bill by the trustees or others, establish the charity by decree, yet, 
inasmuch as the estate of the trustees is good at law, and the 
condition or trust is certain and not unlawful, no trust results in 
this case for the heir or next of kin, and, therefore, the bill is 
dismissed. 


7. Held, also, that this will doth not create a perpetuity, for the trustees 
have the power of alienation, and though notice to the purchaser 
might affect him in equity, yet that being a circumstance collat- 
eral to the power of selling will not affect the question of per- 
petuity ; and the clauses in the Bill and of Rights and Constitu- 
tion were designed only to prevent dangerous accumulations of 
individual wealth and referred to estates-tail alone; the estab- 
lishment of a permanent fund for charitable uses does not come 
within the mischief and is not prohibited by either of those 
clauses nor by the common law. 


(97) From Jonnston. Moses Griffin died in 1816, having 

made his will, in which he devised and bequeathed as fol- 
lows: “I appoint Edward Graham, William Gaston, and three 
others, trustees of my estate and executors of my will. I will 
that all my debts and funeral expenses be paid out of my per- 
sonal estate; and as to the remainder of my estate, both real 
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and personal, I give the same to my said trustees and ( 98 ) 
executors, in trust, to be managed by them to the best 
advantage for the purposes hereinafter mentioned.” -The testa- 
tor then directs that his money shall be vested in bank stock or 
put out to interest, as also the debts due to him, when collected. 
He adds: “I desire my landed property, consisting of houses and 
lots in the town of New Bern, shall not be sold, but rented out to 
the best advantage. I desire that my slave, Jane, be hired out, 
and as soon as her wages amount to a sum agreeably to what the 
law requires for setting negroes free, that she be set free, accord- 
ing to law,” with similar provisions as to several other slaves. 
Then follows this clause: “TI desire that my trustees and execu- 
tors, out of the issues and profits of my estate, real and personal, 
shall purchase two acres of land in some convenient and healthy 
place in the town of New Bern, and as soon as the funds arising 
from the profits of my estate be deemed by them sufficient to 
make a commencement, that a brick house shall be erected on 
such part of said land as my executors shall determine on, which 
shall have a large room laid off and finished on the first floor, 
suitable for a schoolroom, and the remainder of the house 
finished in a plain manner, fit for the accommodation of indi- 
gent scholars, and be called ‘Griffin’s Free School.’ And it is my 
desire that as soon as the house is finished and the funds arising 
from the profits of my estate will admit, a proper schoolmaster 
shall be employed for the purpose of teaching and educating 
therein as many orphan children, or the children of such other 
poor and indigent parents as are unable to accomplish it with 
their own means, and who, in the judgment of my trustees, are 
best entitled to the benefits of the donation, as the funds are 
found to be equal to; and it would be my wish, should the funds, 
by good management, prove equal to it, to clothe and maintain 
the indigent scholars as well as school them; and when 

the scholars shall arrive at the age of fourteen years, it is ( 99 ) 
my desire that my executors bind them out to trades or 

other suitable occupations. And, to prevent misconception, my 
meaning is that the amount of my estate, real and personal, at 
the time of my decease, shall be considered as a principal sum, 
and is to remain undiminished forever, except the payment of 
my debts and legacies hereinbefore bequeathed; and that the 
issues and profits only shall be appropriated to the support of 
the said free school; and I would have it understood that it is 
my desire that all interest arising from money put out at interest 
shall be again put at interest and deemed principal, and continue 
at interest until by my executors it shall be deemed sufficient to 
put the institution in operation.” 
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The complainants are the heirs at law and next of kin of the 
testator, who filed this bill against the executors and trustees, 
praying to have the trusts expressed in the will declared void, 
and that the defendants may be held to be trustees for them and 
for an account. 

There was a demurrer, and the cause was transferr2d here for 
a decision of this Court. 


Gaston, in support of the demurrer. 
Mordecai and Seawell for the complainants. 


(126) Taytor, C. J., delivered the opinion of himself and 

Murphey, J., who sat for Henderson, J. It is impossible 
to read this will without wishing the objects of it may be law- 
fully accomplished, since their nature is so purely benevolent, 
and they promise to afford such extensive benefits to the part 
of the State where the trust is to be carried into execution. But 
this very circumstance admonishes a judge to be cautious in 

every step he takes; to recollect that his office is to ad- 
(127) minister the law as he finds it, and not as he wishes it 

to be, and to arm himself with new resolution in a case 
so peculiarly calculated to enlist the judgment on the side of the 
affections. 

The subject, too, is in a great measure new in our courts, and 
is acknowledged to be entangled with difficulties even in the 
country whence we derive our legal notions; so that it is not 
easy from the multitude of conflicting decisions to extract the 
true principle on which the case ought to be placed. 

The bill is filed to attain an account and division of the real 
and personal estate of Moses Griffin, and to have his executors 
declared trustees for the complainants, who are the heirs at law 
and next of kin of the testator. The bill is demurred to, and the 
argument has involved many interesting and important topics 
towards the illustration of which numerous authorities have 
been adduced and commented on. 

The principal objections to the will are that it tends to pro- 
duce a perpetuity; that the objects of the trust are vague and 
indefinite, and that as it is discretionary with the executors 
whether they will fulfill the trusts or not, there is no one to call 
them to account. Hence it is alleged that the property ought 
to be given to the next of kin and the heirs. 

It is deemed material to remark, in the first place, that the 
executors do not seek the aid of the court at present to establish 
the charity, whatever they may do in future, but this application 
is made by the heirs and next of kin to defeat the will, so that 
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if the trust be valid at law and the objects of it sufficiently cer- 
tain it seems superfluous to inquire into the powers of the court 
in relation to charitable devises and bequests; for if it were con- 
ceded that a court of chancery in this State is invested with no 
such jurisdiction over such subjects, yet if the disposition of 
the will is valid at law, the demurrer must be sustained, and the 
executors left to manage the fund in such way as the law pre- 
scribes and under such protection as it affords. If the 

trust were unlawful the Court would decree the property (128) 
to the complainants as in the case of Craven’s will; but 

if it be lawful and sufficiently definite to be carried into execu- 
tion it cannot be subverted in this Court. 

There is no principle of law which forbids the appropriation 
of property to charitable uses since the power of alienation was 
introduced. A devise to individual trustees by name, for any 
purpose, not made unlawful by the statutes of Mortmain, has 
ever been deemed valid since the statute of wills, independent 
of the 43 Eliz. The civil law was distinguished for the protec- 
tion it afforded to such bequests, and the first decisions under 
the statute of wills were probably influenced by a like dispo- 
sition in the courts. To maintain a charity expressly declared 
by the testator seems to follow naturally from the former power 
of the ordinary to apply a part of every man’s personal estate 
to charity. White v. White, 1 Bro. C. C., 12; Maggridge v. 
Thackwell, 7 Ves., 36, 69. In Porter’s case, 1 Rep., 22, the de- 
vise was to the wife on condition that she should grant the lands 
for the maintenance forever of a free school which the testator 
had erected, and of alms-men and alms-women attached to it. 
By those who argued in support of the devise one reason given 
was that the statute of Hen. VIII avoids superstitious and not 
charitable uses. Another was, that if it extended to this it made 
the use and not the conveyance void. And the devise was sus- 
tained by the Court. The condition was held to be a lawful one 
and such as the trustee might execute. It was because the con- 
dition was not performed that the heir was permitted to enter. 
This case is commented on by the Chief Justice of the United 
States in the Baptist Association v. Hart, 4 Wheat., 35, and it 
is taken for granted that the trust was a lawful one and might 
have been performed. 

In enumerating the trusts not executed by the statute 
of uses, Sanders, p. 62, puts this case: If a man enfeoff (129) 
two or three persons and their heirs in trust, and to the 
intent that the inhabitants of such a place should have a free 
school, or in trust to maintain poor children, this trust is not 
executed by the statute of 27 Hen. VIII, for the land must re- 
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main in the trustees to answer the purposes of the trust, and 
therefore not a use executed by the statute. One reason for this 
construction is because a use cannot be limited to a parish or 
any indefinite multitude by a general name, it being no corpo- 
ration and without any public allowance. But this limitation 
of the use is good as a trust. Another reason, because it is a 
rule in chancery that where lands are given to trustees in trust 
to pay the profits over the lands must continue in the trustee 
in order to perform the trust. 

These two instances of valid trusts at law, where the objects 
of the trusts are not more certain, and in the last case less so 
than in that before us, show that the will is sustainable at law. 

In Baptist Asso. v. Hart, 4 Wheaton, 35, the bequest was to 
the Baptist Association that for ordinary meets at Philadelphia 
annually for the education of youths of the Baptist denomina- 
tion, and it was held that the association, not being incorporated 
at the testator’s death, could not take the trust as a society. The 
Chief Justice observes, “The cestui que trust can be brought into 
being only by the selection of those who are named in the will 
to take the legacy in trust; and those who are named are in- 
capable of taking it.” In the case before us, on the contrary, 
the executors are capable of taking the estate in trust, and are 
therefore capable of selecting those who are to be benefited by 
it. If then the widow in Porter’s case might lawfully grant 
the land for the maintenance forever of the free school and of 
alms-men and alms-women, and the feoffees in the case from 

Sanders might lawfully provide a free school or maintain 
(130) poor children, I cannot perceive any reason why the 

executors in this case may not purchase land, erect a 
school and select the poor children to be educated and bound out. 
The trust may be carried into complete execution by an act of 
incorporation, as was suggested in Porter’s case ; and by the same 
means also the objection may be obviated that there is no person 
to call the executors to account. This inconvenience, however, 
arises from the act of the testator himself, who may fairly be 
presumed to have known where he might safely confide so large 
a trust; and as he might have given the property absolutely to 
the executors, no reason is perceived why he might not invest 
them with discretionary powers for so beneficient an end. 

It is true that a court of equity assumes a confrol over trusts 
in general, and if the objects be uncertain, will consider the 
property undisposed of for the benefit of the heirs and next of 
kin. But here the objects are distinct, viz, the education of poor 
children and the binding them out as apprentices. As all the 
poor children in that part of the country could not receive the 
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benefit of the fund, a discretion was necessarily confided to the 
executors to select such as stood most in need of that aid. With- 
out so much discretion as this no charitable institution could 
ever have been established; for, though it might be possible for 
a testator to designate existing objects, how could he point out 
those hereafter to be admitted. 

The devises and bequests are next objected to on the ground 
that they tend to a perpetuity. The meaning which the law 
annexes to this term is that of an estate tail so settled that it 
cannot be undone or made void. As when if all the parties who 
have interest join they cannot bar or pass the estate, but if, by 
the concurrence of all having the estate tail, it may be barred, 
it is not a perpetuity. It is in reference to estates tail that the 
word is used in the bill of rights, for there was no other estate 
that had a tendency that way. A condition not to alien, an- 
nexed to a fee simple, is void; and the rules relative to 
executory devises, by which their duration is limited, had (131) 
effectually checked their tendency to a perpetuity. In 
obedience to the declaration of the bill of rights and to the in- 
junction in the Constitution the Legislature of 1784 abolished 
entails, giving as a reason that they tended to raise the wealth 
and importance of particular families, and to give them an un- 
due influence in a republic. This shows plainly that they de- 
signed to prevent the accumulation of individual wealth, and 
did not contemplate the possibility of any evil likely to arise 
from the establishment of a permanent fund for charitable uses. 
The probable effect of this was the reverse of what they meant 
to guard against, as it promised to increase the equality of the 
republic. It would afford the means of instruction to those who 
could not otherwise procure them; it would diffuse knowledge 
and morality amongst that class of society which stands most 
in need of them, and by rendering them useful and efficient mem- 
bers add to the strength and happiness of community. As- 
suredly, then, property applied to these ends never entered into 
the common law notion of a perpetuity; otherwise the objection 
would have been taken in Porter’s case and the many others to 
be found in the books where similar dispositions have been made. 
The common law has always been adverse to perpetuities, and 
it is acknowledged on all hands that executory devises, on ac- 
count of their tendency that way, are not the legitimate offspring 
of it but a privilege gradually insinuated into its system. The 
opposition to mortmain did not arise from the mischiefs likely 
to ensue from the stagnation of property, but from the loss oc- 
casioned to the barons of the profits of their tenure. It is true 
that one of the last mortmain acts in England recites this as an 
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evil, but that proves that it was not an inherent objection to 
such dispositions in point of law, otherwise they would not have 
subsisted for so long a period. I am thus led to conclude that a 

perpetuity which the law would deem void must be an 
(132) estate so settled for private uses that by the very terms 

of its creations there is no potestas alienandi in the owner. 
There is no such restraint imposed upon these executors. They, 
like other trustees, may sell for a valuable consideration, but 
whether the purchaser can acquire such a title as will prevail 
against the cestui que trust will depend upon his having notice— 
an incidental circumstance wholly independent of the right of 
selling. : 

The next inquiry is whether a court of equity in this State 
has jurisdiction of the subject. At the period of the first settle- 
ment of this State, then a colony, the chancery in England was 
in the regular exercise of jurisdiction over charities under the 
43 Eliz. A similar court was established here by the Lords Pro- 
prietors under the general powers given them by the charter. 
It was held by the Governor and council and continued until the 
year 1777, when the separation from the mother country took 
place. The following year the Legislature declared all such 
parts of the common law to be in force as were heretofore in 
force and use within this territory, or so much as is not incon- 
sistent with the independence of the State. Under a similar 
provision in the laws of New York Chancellor Kent thought the 
equity system was of course included. Manning v. Manning, 
1 Johns. Ch., 535. From the Revolution to the year 1782 there 
was a suspension of equitable remedies, and sometimes of legal 
ones, from the courts of justice being shut up. Equitable rights 
continued to subsist notwithstanding, and in 1782 courts of 
equity were established with all the powers and authorities that 
the former court of chancery used and exercised and that are 
properly and rightfully incident to such a court, agreeably to 
the laws in force in the State, and not inconsistent with the Con- 
stitution. That the cognizance of charitable devises and bequests 
was taken by the chancery in England, and that it was a power 
“rightfully incident” to such a court at the date of the charter, 

is shown by the adjudged cases; whether the court of 
(133) chancery in this State actually exercised a similar juris- 
diction there are now no means of ascertaining. 

The objection in this case is founded on the peculiar nature 
of the subject as it is viewed by the laws of England. It is laid 
down in the books that the king, as parens patriae, has the gen- 
eral superintendence of all charities not regulated *by charter, 
which he exercises by the keeper of his conscience, the chancel- 
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lor; and therefore the Attorney-General, at the relation of some 
informant, where it is necessary, files ex officio an information 
in the court of chancery to have the charity properly established 
and applied. 3 Bl. Com., 427; 2 Fonb. Eq., b. 3,¢. 1. It is also 
said that the jurisdiction thus established does not belong to the 
court of chancery as a court of equity, but as administering the 
prerogatives and duties of the crown; and that the duties vested 
in the chancellor by the statute of Elizabeth are personal and 
not in his ordinary or extraordinary jurisdiction in chancery; 
the same in fact which he exercises with respect to idiots and 
lunatics. Admitting this to be so in the broadest terms it does 
not, to my mind, present any real difficulty to the like power 
being exercised here. It opens a wide field of investigation, 
which I have reflected upon, but which I do not think it essential 
to enter into. The short ground upon which I should place it is 
that upon the Revolution the political rights and duties of the 
king devolved upon the people of this State in their sovereign 
capacity. That they, by their representatives, had a right to 
deposit the exercise of this power where they pleased, and that 
they have placed it in the hands of the courts of equity. Whether 
this be a correct view or not does not affect the principle of my 
opinion in this case, because I think that where there is a trust 
and a trustee with some general or specific objects pointed out, 
or trustees for general or indefinite charity, a court of equity 
may, as a matter of trust, take cognizance of it in virtue of its 
ordinary jurisdiction. This position is maintained by the 
authorities quoted in a learned note to the appendix of (134) 
the fourth volume of Wheaton’s Reports, which cases I 
have examined as far as I have had access to them—some in the 
Reports and others in abridgements. The cases further show 
that in indefinite trusts or trusts where some general objects are 
pointed out the distinction most acted upon is that in a general 
indefinite purpose, not fixing itself upon any object, the dispo- 
sition is in the king by sign manual. But where the execution 
is to be by a trustee, with general or some objects pointed out, 
the administration of the trust will be taken by the court of 
chancery, either as delegate of the crown or as a court of equity, 
and managed under a scheme reported by a master and approved 
by the Court. 7 Ves., 36, 86; 1 Merir., 55; 14 Ves., 364; 15 
Ves., 231; 17 Ves., 371; 16 Ves., 206. 

I am consequently of opinion that the demurrer be sustained 
and the bill be dismissed. 


Haut, J., dissented. He said that writers on the English 
court of chancery divide its jurisdiction into four parts: the 
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common law jurisdiction, the equity jurisdiction, the statutory 
jurisdiction; and, lastly, the specially delegated jurisdiction. 
The subject-matter of this bill cannot fall within the first. 
If it fall under the second it must be under that division of it 
which we call trusts. In that light it must be regarded merely 
as a trust, and unconnected with the statute of the 43 Eliz. In 
order that it may be supported on that ground there must be 
trustees and a trust to some person or persons, or to some par- 
ticular definite object, marked out so that the trustees can be 
compelled to carry the trust into effect by those who are the 
objects of it. Here there are trustees, but it depends upon 
their will and discretion to point out and select persons as objects. 
of the testator’s bounty. There is no cestui que trust who 
(135) can eall for the execution of the trust. The charity 
cannot therefore be carried into effect and established 
independent of the statute of Elizabeth for want of an equitable 
devisee. Another objection to this devise is that it cannot be 
sustained at law. Our Bill of Rights declares that perpetuities 
and monopolies are contrary to the genius of a free State and 
ought not to be allowed. And the 43d section of the Constitu- 
tion declares that the future Legislature of the State should 
regulate entails in such manner as to prevent perpetuities. At 
that time perpetuities appeared most prominent in estates tail, 
and the clause in the Constitution just recited was inserted with 
a view tothem. But the clause in the Bill of Rights was inserted 
to prevent perpetuities generally. To make the present devise 
sustainable it must harmonize with that high authority. If the 
trustees die the legal estate given to them will pass into other 
hands, and in contemplation of law will last forever. And the 
trust, which cannot exist without it and is wholly dependent 
upon it, will have a co-equal existence. Thus a portion of prop- 
erty would, by a decree of this Court, be locked up forever and 
withdrawn from any ownership by which it might be aliened. 
It cannot be disposed of without a breach of trust, except such 
disposition be for the benefit of the charity. It cannot go in 
debt. It is doomed to its course, and will admit of no deviation. 
It is not a good executory devise which may last for a life or 
lives in being and twenty-one years afterwards, but it is a devise 
that may last forever, and must not be interrupted. The devise 
may be laudable, but the end cannot sanctify the means. Were 
these trustees a corporation these objections might vanish. But 
this Court, in the exercise of its ordinary powers as a court of 
equity, does not possess the power of creating corporations. 
I will now inquire for a moment whether this case falls within 
either the third or fourth division of the chancellor’s jurisdic- 
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tion, and this inquiry I will make as to both at the same time. 
The king, as parens patriae, has the general superin- 

tendence of all charities, which he exercises by his chan- (136) 
cellor, the keeper of his conscience. The chancellor pos- 

sesses and exercises this power by virtue only of such delegation ; 
and such power thus delegated is the foundation of which the 
statute, 43 Eliz., ch. 4, is the superstructure. To that power 
of superintending charities which the chancellor, as the keeper 
of the king’s conscience, possesses, the statute adds the power of 
inquiring into all abuses of charitable donations and rectifying 
the same by decree. Thus then the power which the king pos- 
sesses of creating corporations, the power which he delegates to 
the chancellor of inquiring into abuses of charitable trusts and 
correcting the same, are powers when united sufficient to deter- 
mine all questions relative to charities, and sufficient to establish 
corporations, and then vest in them all donations agreeably to the 
will of the testator or donor. In the case before us the trustees 
could be converted into a corporation, and the property vested 
in it to be applied as the testator has directed. In that case 
there could be no objection to it as a perpetuity. Our court of 
equity, clothed with all the power which the statute of Elizabeth 
could give, cannot create a corporation. 


Cited: S. v. McGowan, 37 N. C., 15; S. v. Gerrard, ib., 39; 
White v. University, 39 N. C., 20; Miller v. Atkinson, 63 N. C., 
539; Academy v. Bank, 101 N. C., 488; Keith v. Scales, 124 
N. C., 510. 








(137) 
THOMPSON vy. ENGLAND. 


(IN EQUITY.) 


ID. entered a tract of land in 1777 which T. claimed in virtue of an 
improvement and occupancy; T. could not caveat the entry, be- 
cause he would not take the oath of allegiance to the State, and 
for that reason he assigned his right to M., who was to enter the 
caveat at the expense of T. and in trust for him. M. caveated, 
and finally obtained a grant, and T. filed his bill for a convey- 
ance. The bill is dismissed, because the Acts of April, 1777, and 
November, 1777, expressly require the oath to be taken by all per- 
sons who enter land, and T. could not, therefore, have made the 
entry or caveat himself; and the agreement between him and M., 
was an evasion of those acts and a fraud upon the State. 


From Burke. The bill charged that in 1775 one Killian was 
entitled to four hundred acres of land in Burke, then Rowan 
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County, by virtue of an improvement thereon of a cabin, or- 
chard and ten acres of cleared and cultivated land, and sold it to 
complainant for £55, paid to him, who took possession in 1776. 
That soon after the land office opened in 1777 one Duckworth 
entered two hundred acres, part thereof, and that complainant, 
“not then having taken the oath of allegiance to this State, could 
not caveat the entry”; but to preveft Duckworth from getting 
a grant he applied to one MeKenny to befriend him, and it 
was agreed between them that MeKenny should caveat the land 
in his own name and at the charges of complainant, and that the 
grant should issue to MeKenny in trust for complainant; and 
“in order to give MeKenny the apparent right” complainant 
assigned to him the right of entry for the land, and took his bond 
for £250 as the purchase-money, though the same was never to 
be paid and never had been paid, and was now ready to be sur- 
rendered. The bill further charged that MceKenny did caveat 

Duckworth’s entry and obtained a verdict in his favor 
(138) and judgment for a warrant to issue in his name, and 

that complainant paid all the expense; that complainant 
“afterwards became a citizen of this State” and thereby became 
entitled to the land, but that MeKenny, about the year 1780, 
sold or assigned his entry to one Alexander, who obtained a 
grant and sold or assigned the land to the defendant, and that 
each of them had notice of the trust and paid no valuable con- 
sideration, and prayed for a conveyance and account, and to be 
let into possession. 

The answer admitted the caveat and the transaction between 
complainant and MeKenny, but insisted that it was an absolute 
sale, and that MeKenny had offered to pay the purchase-money 
in 1778, but that complainant refused to receive it on account 
of the depreciation of the paper money. It was also insisted 
that the sales to Alexander and by him to the defendant were 
bona fide, for a valuable consideration, and without notice of 
any equity in complainant, and that they had been in possession 
from 1781 to the time of filing the bill, which was in September, 
1799. 

The case was transferred to this Court under the act of 1818, 
and now came on for a final hearing. 


Wilson for the complainant. 
A. Henderson and Gaston for the defendant. 


Hatt, J., delivered the opinion of the Court. An act of As- 
sembly passed in April, 1777, prescribes an oath of allegiance 
to be taken to the State by all persons living therein. Another 
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act, passed in November of the same year, established offices 
for receiving entries for claims of land in the several counties 
in the State, and declares “that it shall and may be lawful for 
any person, who is or hereafter may become a citizen of this 
State, and performs the requisites by this act required, to enter 
with the entry-taker of any county a claim for any vacant lands 
lying in such county; and, by the fourth section, “every 
person but a guardian for an orphan or a person absent (139) 
in the military service, before he shall enter lands, shall 

take and subscribe the oath of allegiance and abjuration pre- 
scribed by the laws of the State”; which oath the entry-taker 
is to administer. It appears from complainant’s own showing 
that at the time when the entry was made under which he claims 
he had not taken the oath of allegiance prescribed by law and 
which was indispensably necessary before he could make an 
entry. This he knew very well.. He was fully sensible of his 
own incapacity when he applied to McKenny to caveat Duck- 
worth’s entry, and when he clothed him with power to do so 
successfully by conveying to him Killian’s improvement, which 
he had before purchased. 

I am of opinion that if he was not qualified to make entries 
and hold titles to land himself he could not do it by the agency 
of another person. The sound policy of the times forbade it. It 
was entirely against the spirit and meaning of the laws. It 
matters not that he has since taken the oath of allegiance; if 
his claim was originally invalid that circumstance will not make 
it good. He will not be allowed to take his chances and then 
side with the strongest. For these reasons the bill must be dis- 
missed with costs. 








(140) 
AVERY v. WALKER. 


(IN EQUITY.) 


W. A. made an entry of land, paid the fees and the purchase money, 
and got a warrant of survey, and applied several times to the 
county surveyor to make the survey, but he declined doing it, and 
made W. A. a deputy for that purpose just before the entry would 
lapse. W. A. proceeded to make the survey as deputy, returned 
it into the office and obtained a grant. F. W. had entered the 
same land with notice of W. A.’s entry, and, being also a deputy 
surveyor, fraudulently made out a plat of survey from W. A.’s 
field-book, which he returned into the office and obtained a grant 
prior to that of W. A. W. A. filed a bill for relief and a convey- 
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ance of the legal title from F. W.; he did not state that either he 
or the chain-carrier had been sworn. 


Held, that W. A. was not entitled to relief, and his bill dismissed, 
because the survey had been made by himself and not on oath. 


Quere, Whether the extinguishment of the Indian title by the treaty 
of Holston, made in July, 1791, with the Cherokee Indians, ren- 
dered the lands ceded by that treaty subject to entry in this 
State without a further and express legislative act? 


Tus case was transferred under the act of Assembly of 1818 
to this Court for a final hearing, from Buncomse. 

The bill stated that the complainant on 22 April, 1795, made 
and paid for an entry of land in the following words: “No. 
3626. W. Avery enters a claim for 400 acres of land lying in 
Buncombe County, on both sides of a large creek or river that 
falls into Tuckaseegee River on the northeast side, at the Twelve 
Mile Town; the said creek called Big Creek by some, by what- 
ever name or names the said town or creek may be called by 
others: Beginning immediately above where the Indian line, 
by the treaty of Holston, made in the year 1791, crosses the said 
creek, or on that part of the said creek nearest to the Indian line, 
and extending upon both sides of the said creek for comple- 
ment.” That he then also made seven other entries, which are 

particularly set forth in the bill, each for 400 acres, and 
(141) each calling to lie, above the last in order, on the same 

creek called by him Big Creek, and extending up the 
creek on both sides of it for complement. That on the entry 
book at the foot of his said entries were written the following 
remarks, viz: “1. Nota Bene: It is supposed that the Indian 
line does not cross any other water course as large as Big Creek 
between Big Creek and the territorial line.” “2. Nota Bene: 
No other water courses falling into Tuckaseegee or Tennessee as 
far west and as large as Big Creek lie in- that part of North 
Carolina wherein the Indian claims were extinguished by the 
treaty of Holston in 1791.” That in May, 1796, he paid into 
the public treasury the purchase-money to the State and took 
a receipt therefor; that at the time he made the entries the 
country was wild and infested with Indians, and that he had 
never seen the lands or been near them; that he obtained the 
locations from Col. James Hubbard and Capt. John Hill, who 
had been members of Col. George Doherty’s party, and explored 
that section of country shortly before, and had been attacked by 
the Indians on that creek and at or near the place where his 
first entry was laid; that he made repeated applications to John 
Patton, surveyor for Buncombe County, to survey the lands 
after obtaining the warrants, and that Patton declined doing it 
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as the lands were on the frontier and the Indian boundary had 
not then been actually run out, and it might be dangerous to 
survey near the line; that Patton offered to make a deputy to 
survey the lands; that none could be obtained except the com- 
- plainant himself, and that in consequence thereof he accepted a 
deputation in 1798; that in November, 1798, he set out from 
Burke (where he resided) to make the survey, but he then again 
applied to Patton and requested him to make the survey, and 
he again refused; that the period was near at hand when the 
entries would lapse or become forfeited to the State if the sur- 
veys were not made, and he was under the necessity there- 

fore of doing it in person; that he procured one Dever (142) 
as a pilot and chain carrier, who had been a huntsman 

and was well acquainted with the woods and ‘water courses in 
that part of the country, and could identify the creek mentioned 
in the complainant’s entry; that when they reached the wilder- 
ness they met with the defendant Felix Walker, who informed 
complainant that he had several entries on a creek called Soko, 
which he had come out to survey under a deputation from Pat- 
ton to himself, and proposed that complainant should survey 
his, the defendant’s, entries, and the defendant in turn would 
survey as many for the complainant, to which both parties 
agreed; that Dever took them to Soko Creek, being the main 
south fork of Big Creek, and that on 14 November, 1798, com- 
plainant made several surveys for the defendant, running down 
the creek to a point within one mile and a half of its mouth, and 
that he then showed to Dever and the defendant Walker exact 
copies of his entries, and stated that the Big Creek called for in 
them and designated to him by Hubbard and Hill was the creek 
on the banks of which Doherty had been attacked by the In- 
dians; that Dever declared that Soko emptied itself into that 
creek and that Doherty’s battle-ground was in fact at the mouth 
of Soko; that above the mouth of Soko the Indians called the 
creek Raven’s Fork; that below the confluence they called it 
Unnia and Nonahut, but Doherty and his men and other whites 
called it Big Creek. That complainant also showed to the de- 
fendant a copy of the Nota Benes and the original receipts of 
the entry taker and treasurer for the fees and purchase-money, 
and stated to him that he had never been upon or seen the lands 
and depended upon Dever to show them; that Dever repeated 
his declarations several times in the presence and hearing of 
Walker, and asserted that they were then near the land entered 
by complainant; that Walker, deceitfully and for the purpose 
of defrauding complainant of his land by inducing him to sur- 
vey it and certify for him instead of the complainant him- 
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(148) self, denied the correctness of Dever’s opinion, and said 

that the large creek into which the Soko fell was not Big 
Creek called for in complainant’s entries and warrants; that the 
true name of that creek was Oconalufty, and it was excluded 
by the Nota Bene annexed to the entry, for there was another 
creek lower down, which was much larger, and fell into the 
Tuckasejah on the northeast side, fifteen miles below, near the 
Big Bear’s village, and was called Deep Creek; that he had 
lately been there and seen it and there were much larger bodies 
of good land on it than on the creek where they then were; that 
there were no town or Indian old fields at the mouth of this Big 
Creek, or Oconalufty, as he called it, but there were at the mouth 
of the other creek; that he moreover declared that he had lately 
seen and conversed with Hubbard and Hill and others of Do- 
horty’s men who had removed to Tennessee, and at a great dis- 
‘tance from complainant, and that they had all stated that com- 
plainant’s land was situate fifteen miles below and on the other 
creek, and that he was willing to make oath to the truth of all 
these statements and facts; that he, the defendant, had entered 
the lands on Soko and the creek into which it emptied, and which 
was named Oconalufty; that Dever assérted the truth of his 
own declarations, and that complainant, being uncertain which 
to eredit, proceeded in the surveys with the determination of 
making plats and certificates of survey according to his convic- 
tions resulting from subsequent investigation; that in fact all 
the representations of the defendant were false, and were so 
known to himself at the time he made them; that there was no 
other large creek emptying into the Tuckasejah on the northeast 
side below this Big Creek; that Big Creek corresponded with 
the call for the Twelve Mile Town; that the attack on Dohorty 
was made at the mouth of Soko; that the true name was not 

Oconalufty, and that such name had been given to it by 
(144) the defendant himself when he made his entries for the 

purpose of defeating complainant’s entries ; that defendant 
had notice of complainant’s entries, and that all his declarations 
aforesaid were made with the view of entrapping him by getting 
him to survey his own lands for the defendant; that a water 
course fifteen miles below would not fall into the Tuckasejah 
at all, but would fall into the Tennessee river. The bill further 
states that complainant ascertained these facts during the sur- 
veys by his own observation, aided by the knowledge of Dever, 
and that he thereupon distinctly informed Walker that he would 
make plats and certificates for him for the lands on Soko, and 
for himself for those on Big Creek below the mouth of Soko, 
and on the Raven’s Fork above the mouth of Soko; that much 
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altercation took place between them, and that Walker, still in- 
sisting for the surveys to be made for him, remained with com- 
plainant during the surveys, and thus had an opportunity of 
taking notes of the surveys himself or of copying them from 
complainant’s field book; that after the surveys were completed 
they separated, complainant returned to Burke and Walker to 
his residence in Rutherford County; that in a few days the de- 
fendant sent a messenger to the complainant with a letter re- 
questing him to make out the plats and certificates of survey 
for all the lands in the name of the defendant, or if he would 
not do that he requested him that after he had made them out 
as he might think proper he would take defendant’s house in his 
way to Raleigh, that they might accompany each other to the 
public offices to contest the right to the grants; that the said 
letter was a mere device to deceive complainant, and that de- 
fendant instructed his messenger to detain complainant at home 
as long as he could in making out the plats and certificates, or 
by any other pretense, until he, the defendant, could make out 
plats and certificates in his own name for the lands, and without 
any notice to complainant forward them to the secre- 

tary’s office and obtain the first grants; that in fact the (145) 
complainant made plats and certificates in Walker’s name 

for all the lands on Soko, which he sent to him by his messenger, 
and proceeded to make out plats and certificates in the name 
of himself, the complainant, for the lands on Big Creek, in- 
cluding the mouth of Soko; that in a short time he completed 
his plats and certificates and filed them in the office of the Secre- 
tary of State, and obtained grants for the respective tracts, bear- 
ing date 24 December, 1798. The bill further states that the 
defendant Walket, in pursuance of his original scheme of cir- 
cumventing and defrauding the complainant had, in the mean- 
time and while he and his messenger were amusing him at his 
own house with invitations to travel together to Raleigh, and 
employing him in making out the papers for the Soko lands for 
Walker, and soliciting him to make out those for the Big Creek 
lands in the same way, been busily engaged himself in making 
out plats and certificates for the latter lands in his own name; 
that in truth he did so make them out, and before complainant 
had completed his, and without any knowledge or suspicion of 
it on his part, the defendant posted off one James Holland, an 
attorney, to Raleigh to procure the grants, and did obtain grants 
bearing date 5 December, 1798, for 3,832 acres of land in his 
own name, and for 640 acres in the name of Holland, as a com- 
pensation for his trouble or as his share of the profits. The bill 
further states that the entries of Walker were made on 9 May, 
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1795, and that he then had full notice of complainant’s previous 
entries, as well as at the time of making the survey, and that he, 
the defendant, had not paid the purchase-money to the State 
before he applied for his grants. 
The prayer was that the grants to Walker might be declared 
void, or that he should convey to complainant the lands in dis- 
pute and surrender his grants into court, and for an ac- 
(146) count of rents, profits and waste. 

The answer was much in detail and denied many of 
the allegations of fraud stated in the bill. The reliance, how- 
ever, was chiefly on the position that Big Creek and Oconalufty 
were two different and distinct branches of the Tuckasejah River, 
and that the information given by the defendant to Avery upon 
that point was correct in point of fact. It also insisted that the 
surveys had been actually made by complainant for the de- 
fendant, and that he had no suspicion that complainant designed 
to appropriate the land to himself until the surveys had been 
completed. When Avery informed him of his intention he was 
much astonished, and having no other means of defeating 
Avery’s fraudulent purpose he determined to exercise the fune- 
tions of his office ef deputy surveyor for himself, and thereby 
secure this land from the unjust spoliation meditated by the 
complainant. He admits that he hurried home and immediately 
on his arrival proceeded to prepare plats and certificates for 
himself for the lands on the Oconalufty, with which he dis- 
patched Holland to Raleigh in order to have the titles quickly 
perfected by grants; which was accordingly done as stated in the 
bill. He also admits that he sent the messenger to Avery for the 
plats and certificates, and says “that with honest truth he de- 
clares that he had a design to procrastinate and prevent the 
complainant from obtaining grants first, and that he also had 
it in view to obtain the titles for himself, as he believed the lands 
to be justly his.” By engaging the defendant in platting the 
Soko lands he hoped to detain him and thereby gain time for 
himself. He also wished to put an end to all controversy and 
lawsuits upon the subject, which he hoped to do by getting the 
first grants, as he expected that complainant would then aban- 
don his claim. “Actuated by these pure motives he had in view 
only to prevent the complainant from committing a fraud on 

him and not himself to perpetrate one. He therefore 
(147) determined to obtain by any fair means the first grants.” 
Holland had then gone to Raleigh and he wished to de- 
tain complainant until the business could be completed. The 
defendant insists that he acted bona fide throughout, and denies 
that he had notice of complainant’s entries on Oconalufty, but 
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says that he conceived then and now asserts that they were on 
another creek. 

The proofs and exhibits were voluminous; but as the case was 
decided upon a motion to dismiss the bill upon the matter stated 
in it the report is not burdened with the other matters. 

The lands entered by both parties are stated in the bill to be 
within the territory ceded by the Cherokee tribe of Indians to 
the United States by the treaty made 2 July, 1791, commonly 
called the treaty of Holston or Blount’s treaty. 

Upon the hearing Mordecai and Seawell, for the defendant, 
moved to dismiss the bill upon two grounds: (1) Because the 
land was not subject to entry; (2) because the complainant sur- 
veyed his own entries. 

The act of 1778, ch. 3, ascertains the Indian boundary, and 
declares “that all entries or surveys heretofore made, or which 
hereafter may be made within the said Indian boundaries, shall 
be utterly void and of no force or effect.” By the act of 1783, 
ch. 2, certain lands are reserved to the Indians and entries within 
the reservation declared void, and a penalty of £50 imposed for 
each entry on the person making it. 

These lands were once, therefore, not the subject of entry; the 
statutes forbade it. They have not yet lost their efficacy. There 
is no time limited in them during which they should operate 
and afterwards expire; they do not provide that “so long as the 
Indian title shall exist entries shall be made.” If the courts 
say that they impose a limitation to the law, where the Legis- 
lature has placed none, these acts have not been expressly 
repealed; nor are they repealed by implication—by sub- (148) 
sequent laws inconsistent with them. The extinguish- 
ment of the Indian title by the treaty of Holston did not affect 
the operation of these prohibitions. That treaty did not repeal 
our laws; it was not made by North Carolina but by another 
government—that of the United States. Besides these acts do 
not forbid entries within the Indian boundary, merely as Indian 
boundary. There are defined territorial limits, and all entries 
within them are prohibited, and although those limits then con- 
stituted Indian boundary, it does not follow that when their title 
should cease the prohibition would also cease; the State might 
not wish to sell that land, and there has been no declaration of 
the legislative will to that effect. The repeal of these statutes 
being to exercise the highest act of sovereignty, by disposing 
of the territory of the State, nothing short of the express words 
of the Legislature is sufficient therefor. It is natural to expect 
that a change of so much importance should be plainly and 
expressly declared. This question seems to have been settled 
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in Avery v. Strother, 1 N. C., 558. It is true that the entry 
there was made between the signing and the ratification of 
the treaty; but the Court does not lay any stress on that cir- 
cumstance nor intimate that the judgment would have been 
different had the entry been made after the ratification. That 
case has been recognized as law by the Supreme Court of the 
United States, and made the foundation of their opinion in 
Danforth v. Thomas, 1 Wheat., 158, in which it is declared 
that the mere extinguishment of the Indian title did not subject 
the land to appropriation until an act of the Legislature should 
authorize it. : 

But this land was not the subject of entry for another reason: 
The right of entry is given and regulated by the act of 1777, 
ch. 1, sec. 3, a mere perusal of which will show that the land in 

question could not be entered. The words are, “that it 
(149) shall be lawful for any citizen to enter with the entry- 

taker of any county in this State a claim for any lands 
lying in such county which have not been granted by the crown 
of Great Britain, or the Lords Proprietors of Carolina, or any 
of them, in fee simple, before 4 July, 1776, or which have ac- 
crued or shall accrue to the State by treaty or conquest.” These 
words “which have accrued or shall accrue by treaty or con- 
quest” are words of exception and not words of grant; such is 
the natural construction of the sentence, and any other would 
produce an absurdity. The first part of the section authorizes 
an entry of any lands in any county in the State. These are 
general words and embrace all the lands in the State; the ‘ex- 
pressions therefore relative to ceded or conquered territory can- 
not be construed words of grant, for there is nothing for them 
to operate on. They could not apply to lands wifhout the State; 
such a case was not at all contemplated. Indeed, it is expressly 
provided that the entry shall be made with the entry-taker of the 
county of all lands within the county. The treaty of the Long 
Island of Holston was made on 20 July, 1777, by which certain 
lands were secured to the Indians; and it neither comported with 
the policy of the country, as declared in the preamble of the 
act, nor with the provisions of the treaty, to subject those lands 
to entry. That treaty was fresh in the minds of the Legislature, 
and probably suggested the exception. It is true that specula- 
tors spied out an apparent ambiguity in the expressions, and 
some of them immediately made entries. But very soon after- 
wards we find a legislative construction upon the clause in ques- 
tion corresponding with that now contended for. By the act of 
1778, ch. 3, entries within the Indian boundary are prohibited 
thereafter, and all entries and surveys of land within those boun- 
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daries made before that time are declared void, and the purchase- 
money refunded. Whatever conflict of authority there may be 
upon the construction of the acts of ’78 and ’88, there is 

none upon the point arising out of the act of ’77. That (150) 
is now presented, for the first time, in this State, and the 

Court can give an exposition of the statute, untrammeled by 
any precedent whatever. 


Gaston and Wilson for the complainant. The act of 
"77 opened the whole State for entries. The policy of (151) 
the State was to have all the vacant lands appropriated, 
and that act was intended to provide for it in the full extent. 
The broad terms of it embraced even the lands that had been 
expressly reserved to the Cherokees by the treaty of July, 1777. 
That was soon perceived and the act of the subsequent year, 
statute 1778, ch. 3, was passed to remedy that error and fulfill 
the treaty. The land office was shut by the act of 1781, but was 
again opened for the whole State by that of 1783, ch. 2, re- 
serving the Indian lands as defined by the treaty. It is obvious 
that the object was to reserve these lands as Indian lands from 
entry, because all the lands to the east were then within 
the white settlements and subject to entry, and by the (152) 
third section gf the act the western boundary for entries 
is enlarged to the Mississippi. The general construction then 
was that those lands could be entered unless expressly pro- 
hibited. Hence the necessity for the passage of the act of 1778; 
and hence, too, the necessity for the restrictive clauses in secs. 
4, 5, 6, 7 and 8 of the acts of 1783. The cases of Preston v. 
Browder, 1 Wheat., 115, and of Danforth v. Thomas, id., 155, 
do not oppose this position. The entries in both of those cases 
were made at a time when they were expressly forbidden. The 
same remark is applicable to the case of Avery v. Strother, 1 
N. C., 558, because the treaty did not become consummated, and 
was indeed no treaty until it was ratified. The circumstance of 
the restrictive clauses being introduced into the act of 1783 
shows very clearly that without them it was considered that the 
Indian lands would be subject to entry even while occupied by 
the Indians. To prevent that and that alone was the intention 
of the Legislature so far as regarded the Cherokees. It had 
always been practiced in this State to make entries of any lands 
to which the Indian title had been. extinguished; and also to 
enter lands even on which the Indians were actually seated. 
This custom had the sanction of legal provisions, as is proved 
by the act of 1748, respecting the Tuscarora tribe, whereby en- 
tries of their lands were forbidden in future, but the previous 
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grants declared valid and the grantees authorized to enter when- 
ever the Indians should desert the lands. This is incontestably 
confirmed by the act of 1809, ch. 16, which is a legislative ex- 
position of the former laws, and declares that the _—— 
lands could be appropriated by entries of individuals “so soon 
as their title should be extinguished by treaty,” _ oat it was 
then unlawful to make such entries; and, to arrest the specula- 
tion then on foot, to enter all the valuable lands as soon as a 

treaty should be made, it is enacted “that those lands 
(153) shall not be subject to be entered; but when the Indian 

title shall be extinct they shall remain and inure to the 
sole use of the State.” 

The construction attempted to be imposed upon the act of 
‘1777, respecting the lands that might accrue by treaty or con- 
quest, is not correct. It is contradicted by the case of Preston 
v. Browder, supra, in which those words are distinctly consid- 
ered as words of grant of all the lands within the territorial 
limits of the State then held by Indians, and which might be 
subsequently obtained from them by cession or conquest; and 
the ground of decision in that case was that the entry had been 
made before any such treaty or conquest, and while they re- 
mained Indian lands. But even if those words in the act of ’77 
operate by way of exception and not of grant they will not affect 
this entry, because the act of 1783 again opens the whole State 
for entry, without using any such words, and restrains entries 
only within the Indians’ lands as such. The same act of 1809 
also supports this construction. 

The facts as regards,the other point made in the case are that 
the complainant made his entries, paid the fees and the pur- 
chase-money, obtained warrants of survey directed to the county 
surveyor, to whom he frequently applied to execute them, and 
who declined, and gave complainant a deputation; that com- 
plainant waited for the surveyor to make the surveys, until a 
forfeiture was close at hand, for the want of surveys; that he 
again applied, was again refused, and to prevent a lapse of his 
entry finally made the surveys for himself; his surveys have 
been certified into the proper offices and there accepted and 
grants thereon issued to him. The defendant, with a full knowl- 
edge of his first purchase and of all the attendant circumstances, 
has by spoliation and deceitful practices contrived to get the first 
grants. 

The motion to dismiss upon this ground can only be supported 

because, by /aw, a survey made under any circumstances 
(154) by a surveyor for himself, however, fair, although ac- 
cepted at the public offices and approved as the foundation 
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of a grant, is utterly nugatory. It is the business of courts to 
expound, not to give law. What says the written law? The 
act of 1777, ch. 1, sec. 3, tells us that any citizen may enter; of 
course it is lawful for a surveyor to enter. There is to be but 
one surveyor in each county—sec. 2—and no provision is made 
for a deputy. By sec. 14 the surveyor takes an oath and gives 
bond for the faithful discharge of his duty. The only mode of 
ripening the entry into a grant is upon a survey made by him; 
sec 10. By sec. 15 he incurs a penalty of £500 and a forfeiture 
of office by any misconduct. And the act in sec. 18 makes a 
special provision for the entry-taker making entries for himself 
before a justice of the peace, and prohibits his entering in any 
other mode. But there is no clause prohibiting entries or sur- 
veys being made by the surveyor; there is not an expression or 
intimation in exclusion of this officer; but as far as general words 
and necessary implication can go he is permitted to survey for 
himself. The attention of the Legislature was evidently drawn 
to the subject : they have made the distinction between the entry- 
taker and the surveyor, and it is decent to presume, upon good 
reasons; but if there be a defect it is not our duty nor in our 
power to remedy it. The act of 1779, ch. 6, authorized the sur- 
veyor to appoint a deputy who should be qualified as his princi- 
pal and for whose conduct the principal should be responsible. 
A deputy may do any act which it is lawful for his principal to 
do. 1 Salk., 95; 5 Cranch., 243, 248. The acts of Assembly do 
not therefore present any such prohibition. 

But it is said to be a principle of the common law that in all 
offices of trust the act of the officer is null where he has a per- 
sonal interest. Should this even be true at the common law, and 
as to common law officers, it does not follow that the Legislature 
may not depart from it as to an office created by statute. 

The expediency is with them. The express provision (155) 
made respecting the entry-taker, and the omission as it 
respects the surveyor, was an adoption of this supposed principle 
in part and a rejection of it in part. But there is in fact no 
such principle of the common law. If there be, important, 
extensive, and highly active as it would be, we should find it 
frequently stated in judicial decisions, or in authoritative treat- 
ises of the law. But nothing like it is found. “No man shall 
be a judge in “his own cause.” 8 Rep. 118; Com. Digest, Title 
Justices, 1, 3. This position is admitted. In its terms it ap- 
plies to judicial decisions. It is of the essence of the administra- 
tion of justice—of the expression of law—that the arbiter be 
neuter. The restriction of the principle to judicial functions is 
a negative as to all others. 
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Offices are judicial, or ministerial. There are many impor- 
tant distinctions between them. The former cannot be exer- 
cised by deputy, is not grantable in reversion. The latter may 
be. 1 Inst. 3. b.; Cro. Car. 279, 555, 557. 

The case of a sheriff has been relied upon by the other side, 
upon the authority of Comyn’s Digest, in which it is said that a 
sheriff cannot execute process in which he is concerned. The 
office of sheriff is of great antiquity, and is regulated by many 
rules of which the origin is now unknown, and applicable to it 
in particular. But the principle thus broadly laid down must 
be restrained by the case put in illustration of it. The case is 
that of an Extent, and the only authority is Moor. Upon an 
Extent, the sheriff acts judicially. Bingham, 230, 1, 2, 3. So 
likewise does he on all inquisitions. Com. Dig. Tit. Return, B. 2. 
The sheriff executes all writs directed to him; but where it is 
alleged that he is of kin, a party, or partial, they are then 

directed to the coroner. 1 Bl. Com., 449; Dyer, 188; 
(156) Bing., 222. The case of Weston v. Coleson, 1 Wm. BL, 

506, cited on the other side, proves that the direction of 
a writ to the sheriff in his own cause is irregular, and it will be 
set aside without costs. But the act is not null; it is only irreg- 
ular. The rule that a sheriff shall not buy at his own sale is 
founded on a different principle than that stated. There must bé 
two parties to every contract of sale and purchase. Parties are 
essential, and therefore a man cannot sell to himself. The cases 
referred to by Sugden, establish only a principle in equity, that a 
trustee, purchasing at a sale of his cestui que trust’s property, 
buys liable to his equity, if he comes in due time to set it aside. 
The true doctrine is stated in 5 Ves. 580. If it be objected, that 
publie policy requires such a principle: the answer is, that the 
judges of policy, and not the judges of law, must decide on the 
force of that assertion. Both tribunals have determined against 
the existence of such a general principle; and clerks issue writs 
in their own causes, and record the verdicts and judgments, and 
keep the records; a register records and certifies his own deeds; 
the Secretary of State and the Governor issue grants to them- 
selves; the speakers of the General Assembly certify their own 
pay. The case of McKinzie v. Crow, 2 Bin., 105, decides the 
survey to be good, if previously authorized by the principal 
surveyor, or subsequently ratified by him. Both have been done 
here; and, indeed, the act of the deputy is that of the principal 
in every case. 

But if the objection be good, this defendant cannot make it. 
Both parties have grants for the same land: his by means of 
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fraud, are of an elder date. The complainant’s prayer is to be 
put into the same state in which he would have been but for the 
defendant’s fraud. 

Every kind of artifice by which another is deceived, is a fraud, 
and equity has an univérsal jurisdiction of them, except as to 
frauds in obtaining wills. 1 Mad. Eq., 203, 205. <A ver- 
dict, decree, probate, allotment of dower, and fine, ob- (157) 
tained by fraud will be set aside. Jd., 236,237. We were 
entitled to suspend his grant by caveat, and prevent its issuing— 
his fraud prevented the exercise of right, and we now ask to have 
it on proving the fraud. His fraud has converted the defendant 
into a trustee for us, and we have a right to consider his legal 
title obtained for our benefit. The entry and payment of the 
purchase money, gave complainant an equitable title, and he was 
entitled to have it perfected into a legal title by grant. The 
defendant has improperly obtained that himself, with notice of 
our right, and, therefore, in trust for us. He cannot object that 
we have not surveyed. If we were asking a grant from the State, 
she might perhaps deny it on that ground. But the State is 
satisfied: the survey was fairly made, and she has given us a 
grant. We are not, therefore, seeking a grant from the State, but 
the benefit of one which the defendant, as our trustee, has 
obtained. The defendant cannot cavil against the title of his 
cestui que trust. Nor the perpetrator of fraud be allowed to 
clothe himself with the defensive rights of the State, whose title 
he has improperly assumed. Fraud will never be encouraged in 
that way. 2 Wash. Rep., 116. At all events, the Court will 
decree a cancellation of the defendant’s grants, and leave the 
validity or invalidity of the complainant’s grant to be determined 
between him and the State. 

In Reply.—The rule with regard to sheriffs is founded on 
their interest, and extends as well to their ministerial as their 
judicial functions. It would seem, that an interested person 
should not act in either capacity. In the case in Wm. BI. 
the sheriff did not act judicially. His judicial authority con- 
sists in holding the county courts: his ministerial office in exe- 
cuting all writs and process, Com. Dig. Tit. Viscount, C. 

1, and embraces an extent. In inquisitions, he does not (158) 
act judicially; for a deputy may preside in inquiries upon 
default, and the judicial officer cannot be deputed. 

If, from necessity, the surveyor may survey for himself, thie 
privilege should not be extended farther than the actual necessity 
requires. It could not be necessary that the complainant should 
survey for himself. He might have compelled the surveyor to do 


S—6 81 











IN THE SUPREME COURT. [8 





AVERY v. WALKER. 





it for him, or had his remedy upon refusal; or he might have 
obtained another deputy. 

Again: If a deputy may survey for himself, he should show 
that both he and the chain-carriers have been duly qualified by 
taking the oaths prescribed. They are facts within the com- 
plainant’s own knowledge, and are necessary parts of his case, 
and ought to be stated in the bill; although third persons need 
not state them, because the acts of an officer, de facto, are valid 
as to them. 

It is said, that the proceedings have been ratified by the proper 
officers, and therefore are good, upon the authority of 2 Bin., 
105. That case does not decide that such ratification validates 
the survey; it only says, that it is clearly bad without it. And 
the judges there complain of the inconvenience arising from such 
evidence of title; which is a warning to us to make no such pre- 
cedent here. The ratification is of no force in this State. The 
governor issues the grant as a matter of course, when the survey 
is returned, and the grantee takes it at his peril, as to the regu- 
larity of his previous proceedings. And if the Court sees that 
it has issued improvidently, they will not aid the complainant, 
but leave him where he is. 

The complainant is not entitled to relief, by having the de- 
fendant’s grants put out of his way, or by converting him into a 
trustee. If the first be done, the Court will aid in cheating the 

State, or the decree will be nugatory. If the State has 
(159) any means of revising the grants, the decree will do him 

no good; for they ought to be vacated. If they can be 
vacated on account of the surveys, then he has no title which this 
Court can uphold or aid. 

Nor can Walker be converted into a trustee. If his grants 
be regular, Avery should place himself in the same situation to 
ask a conveyance from him, as to ask one from the State. But by 
the showing in the bill, the grants of both parties are liable to the 
same objections, and both have been guilty of the same offense 
against the State. A complainant must come here with clean 
hands, and the Court will never, for him, separate the foul from 
the fair part of his case, for the sake of giving him relief. 
Where parties are in pari delicto, courts refuse to interfere, 
except in cases where public policy requires it. 1 Fonb. Eq. 25, 
138; 2 Chan. Cas. 15; 1 Vern. 452; 2 Vern. 603; 1 Chan. Cas. 
202; 6 T. R. 409; Ves. 581; 4 East., 372; 1 Ves. 277, 206; 4. Ves. 
811; 2 Vern. 156. Justice to the State requires that both parties 
should be stripped of their titles. Walker’s grants ought not to 
be cancelled and Avery’s be let to stand, nor ought Walker to be 
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compelled to convey his title to Avery, to enable him the better to 
defend himself against claims of the State. 


Hatt, J., delivered the opinion of the Court, as follows: This 
case comes on upon a motion to dismiss the bill. In support of 
that motion, the defendant’s counsel allege that the lands were 
not the subject of entry at the time when the complainant made 
his entry—they were parts of the lands reserved to the Indians 
for their hunting ground, as is declared by the act of Assembly 
passed in 1783, ch. 2. And it is contended that, notwithstanding 
the treaty with the Cherokees, of 1791, by which their title 
became extinct, the lands did not thereby become the subject of 
entry, without some further legislative act. We do not 
deem it necessary to decide the question at this time; (160) 
because, admitting the entry to be good, there is another 
objection, which, being sustained, must have the effect to dismiss 
the bill. 

The bill states that the surveys were made by the complainant 
himself, under an authority to do so from the surveyor for the 
county. It does not state, that he or the chain-carriers were 
sworn. 

An act of Assembly passed in 1777, ch. 1, directs the manner 
in which a surveyor shall be appointed, and prescribes the oaths 
that shall be taken, and directs that bond and security shall be 
given for the faithful discharge of his duties of office. By an- 
other act, passed in 1779, ch. 6, s. 5, surveyors are authorized to 
appoint deputies; but, before entering on the duties of office, they 
also must take an oath of office. The first mentioned act declares, 
that no surveys shall be made without chain-carriers, who shall 
actually measure the land surveyed, and shall be sworn to 
measure justly and truly, and to deliver a true account thereof to 
the surveyor, who is authorized to administer such oath. 

There was, at that time, much vacant land in the State, and it 
was deemed expedient by the Legislature, to dispose of it to 
individuals. The entry-takers, surveyors, and chain-carriers 
were the persons on whom the trust devolved of parcelling it out, 
as the different acts direct. When an entry was made of land, 
and a warrant of survey issued, it was the duty of the surveyor 
to survey as much land as the warrant called for, and no more 
or less; nor has the law authorized or trusted any other person to 
do it. 

If the complainant had qualified as a deputy surveyor, he 
could not be permitted to survey his own land: there would be 
no necessity for it. Such surveys may be made by the surveyor 
or other deputies. Whether the principal surveyor can survey 
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land for himself, need not be decided in this case. The com- 
plainant, as deputy surveyor, surveyed for himself, without be- 

ing sworn, or haying sworn chain-carriers. Upon his 
(161) location thus made, we are called on to superadd the legal 

title which, it is charged, is in the defendant. The bill 
further states that Walker was authorized by the surveyor to 
survey land for himself; but, that in fact, he never did survey 
them, but took the surveys from the complainant’s field-book : 
and that upon such surveys, he obtained his grants from the 
State. We are called upon to recognize that title, and compel 
the defendant to transfer it to the complainant—a title, however 
improperly obtained, which would complete the complainant’s 
right to the land; though he has as few merits on his side, and as 
little equity to call for it, as the defendant had when he ac- 
quired it. 

The complainant’s surveys were not made as the law requires; 
and if they are to be countenanced, and it shall be said that every 
person may be his own surveyor, those strong guards which the 
law fixed against fraud and imposition, will be at once broken 
down. What security have we, that twice the quantity of land 
is not included in the complainant’s surveys, that he entered and 
paid for? I cannot doubt in the case. The bill must be dis- 
missed with costs. 








